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In the seventeenth century the English legislature, as is 
remarked by Mr. Bell, seems to have been seized with a sud- 
den and extraordinary dread of fraud and perjury, and under 
the influence of this fear passed the celebrated statute of 29 
Charles 2, commonly called the Statute of Frauds. The 
utility of the law has been a question of some doubt among 
the English judges. Lord Mansfield, one of the most learned 
and sagacious magistrates that ever sat on the bench in Eng- 
land, did not view it with much favour,{ but by most English 
judges it has been highly extolled as a most salutary law, well 
calculated to prevent fraud, to exclude perjury, and favour 
fair dealing in the common transactions of life. It has been 
adopted in substance in all the United States with the excep- 
tion of Louisiana.{ To what extent it has proved in fact a 
security to confiding and unsupecting integrity against the 
artifices and wiles of fraud, it may not be easy to say. Jn the 
other states of Europe, which have adopted the Roman law as 


* This essay is from the pen of one of the most accomplished jurists now orna- 
menting the bench in this country. Notwithstanding its length we feel assured 
that the readers of the Journal will be gratified by its insertion. 


t Contract of Sale, p. 41. + Preface to Roberts on Frauds. 


§ 3 Kent’s Com. 495. [The three first sections are alone in force in Pennsyl- 
vania.—Ep. L. J.} 
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2 SALES OF PERSONAL CHATTELS 


the basis of their domestic jurisprudence, the contract of sale 
has been left to the simple and plain rules of natura! law as 
they are developed and established by the Roman lawyers ; 
and it might be something more than a merely curious inquiry, 
to determine from a careful comparison of the results of their 
jurisprudence with that of England and this country, whether 
the rights of parties are not as well secured, and the com- 
mercial transactions of men as free from trick, fraud and 
circumvention under that system, as when fenced in and 
guarded by all the securities introduced by this celebrated 
statute.’ Certain it is, that no statute has given rise to more 
litigation than this. It was said in the last century, that the 
statute had not been explained at an expense of less than 
one hundred thousand pounds sterling, and a competent judge 
has expressed the opinion that the expense now may be put 
at not less than a million.* 

The seventeenth section, which applies to the sale of mer- 
chandise, is in these words: “ No contract for the sale of any 
goods, wares or merchandise for the price of £10 sterling, or 
upwards, shall be allowed to be good, except the buyer shall 
accept part of the goods sold and actually receive the same,— 
or give something in earnest to bind the bargain,—or in part 
payment,—or that some note or memorandum in writing of 
said bargain be made and signed by the parties to be charged 
by the contract, or their agent thereunto lawfully authorized.” 

In some of the States in this country the word parties is 
changed to the singular party, but this does not alter the sense. 
In Lord Tenterden’s act, 9 Geo. 4, extending the act to execu- 
tory contracts, the word price is changed to va/ue ; nor does 
this, though a more accurate term to express the intention of 
the legislature, change the sense. If no price is fixed by the 
contract, the law will imply either a reasonable or the market 
price, and then the value determines whether it is within the 
statute. 

In order to understand more clearly the effect which this 
statute has had on the contract of sale, it is necessary to form 


* 2 Kent’s Com. 512. 
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WITHIN THE STATUTE OF FRAUDS. 3 


a precise notion of the state of the law before. We shall then 
more distinctly comprehend the change that was introduced. 
In a sale before the statute, when no future time was fixed by 
the contract for its execution, that is for the delivery of the 
thing and the payment of the price, the law implied that they 
were to be done presently and concurrently. The contract 
was purely consensual, and complete as soon as the parties 
had agreed on the thing and price, and the transmutation of 
property was affected by the contract. The buyer might forth- 
with pay or tender the price and take the thing by virtue of 
his right of property under the contract. In the same manner 
the right to the price became vested in the seller, and he might 
deliver or tender the thing and demand or sue for the price. 
But the right of possession was not transferred by the contract. 
The vendor had a lien on the thing or a right of detainer for 
the price. The jus proprietatis was in the purchaser, but until 
the delivery the right of possession was in the vendor, with 
whom it remained as a pledge for the price, and so the vendor 
had a vested interest in the price; but the right to demand or 
sue for it was suspended until the delivery or tender of the 
thing. A tender, however, by either party, was equivalent to 
performance. For it is a rule in all obligations, that the act 
shall be considered as done, when the creditor has prevented 
it from being done.* Under the old law the giving of earnest 
when the contract was to be performed immediately, does not 
appear to have had any effect on the rights of the parties. It did 
not deprive the vendor of his lien for the price, for notwith- 
standing he received the earnest, he might detain the thing 
until the full price was paid.t The payment of earnest is in- 
deed frequently mentioned as necessary to the consummation of 
the bargain. But though this, or some other symbolical act, 
as the shaking of hands, or drawing a piece of money across 
the hand, was often resorted to in sales, as in other verbal con- 
tracts, it was not necessary to render the contract complete 
and binding. It was employed merely as an external sign of 


* Dig. 50, 17, 51; Pothier des Obligations, No. 212; Brown v. Bellows, 4 Pick. 194. 
{ Langperth v. Tyler, 1 Salk. 118. 
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the deliberate consent and agreement of the parties, but had 
no legal effect. It is said in a work of high authority, that 
if I offer money for a thing in a fair or market, and the owner 
agree to take my offer, and then he sells to another while I am 
counting the money, or if he agree to wait till I go home and 
bring the money,—in both cases, especially in the former, it 
is a good bargain and sale, so that the seller may not sell it 
afterwards to another, and on payment or tender and refusal 
of the money I may take and recover the thing.* The pay- 
ment of earnest was not, under the common law, and is not 
now when the price is under statute limit, necessary to the 
completion of the contract, nor did it in any respect render it 
more obligatory. It was precisely what it was in the Roman 
law, a solemnity added to render the contract more notorious 
and the proof easier; argumentum emptionis et venditionis 
contractar.t 

When by the terms of the contract a future day was fixed 
for the execution of it, it was a good bargain and sale as soon 
as the consent of the parties was given to thing and price, and 
on the agreed day the buyer might pay or tender the price 
and take the thing, or the seller might deliver or tender the 
thing and demand the price. Either party might have an 
action to compel the execution of the contract if the other 
party refused. If the thing bargained for was in existence 
and a thing certain, as a particular horse, and not a horse 
generally, the property in the thing was transferred by the 
contract. If it remained in the possession of the seller, he held 
it not as owner but as baillee; and if it was hurt or injured by 
- accident without his fault, the loss fell on the buyer or owner ; 
. res perit domino. And for another reason. The debtor of a 
thing certain is discharged from the obligations of delivery 
when it is lost by an event, for which he is not responsible. 
But if the thing was indefinite, as a horse generally and not a 
particular horse, there would be no transfer of property. For 
thus it is a contract for a sale in genere and not in specie and 
genus nunquam perit. When the contract was executory it is 


* Sheppard’s Touchstone of Common Assurance, 225. 
t¢ Gaii Commentarii, 139 ; Just. Inst., 3. 23. pr. 
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not perhaps perfectly certain, whether earnest was indispen- 
sable to complete the contract and render it binding or not. 
The language of the elementary writers is somewhat am- 
biguous, sometimes implying that it was and sometimes that 
it was not.* Mr. Roberts, in his learned and accurate treatise 
on Frauds, gives it as his opinion, that earnest was indispen- 
sable to the validity of the contract. I am inclined to think 
the opinion erroneous, and he is certainly mistaken in his ac- 
count of the contract of sale by the Roman law. If the price 
is less than £10 the clear implication of the statute is, that the 
contract is good without earnest. But contracts where the 
price is less than the statute sum, now stand on the same 
ground that all sales did before the statute.t 


* Noy’s Maxims, ch. 42; Sheppard’s Touchstone, ch. 10, pp. 222; Reeves’ 
History of the English Law, vol. 3, ch. 21, pp. 369-70; Black. Com., vol. 2, 
pp. 446-8 ; Roberts on Frauds, pp. 165, note, 84. 


+ Mr. Roberts states, that by the Roman law the contract of sale was not binding 
unless clothed in the form of a stipulation. This form of entering into a contract 
was very frequent among the Romans, and is habitually referred to in illustrating 
the nature and obligations of contracts. It was the appropriate form of making a 
donation, of entering into the obligations of fidejussion or suretyship, was often 
used in novations, and might be added to any other contract. And thence arose 
various kinds of stipulation as judicial, pretorian, conventional, and common. ‘The 
advantage of adding a stipulation te a contract, that was valid without, was that it 
gave the party an additional action, that is, an action on the stipulation, an advan- 
tage often of importance in that law, in which the forms of judicial proceedings 
were full of subtleties. 6 Toull. Droit Civile, No. 396. If a party failed in one ~ 
form of action he might have recourse to another. The form of a stipulation was 
by question and answer. The stipulator propounded the question and the 
promiser answered usually by a single word,’ as Quinque aurios dare promittis ? 
Promitto. A stipulation was entirely unnecessary in the contract of sale and sel- 
dom used. It could only be entered into when the parties were present, but the 
contract of sale might be entered into by letters or through an agent. The con- 
tract of sale, letting and binding, mandate and partnership, were purely consensual, 
and required for their validity nothing but consent. Just. Inst., 3, 22; Wark. 
Jus. Romanum Privatum, vol. 2, No. 421; Dig. 45. 1. 35. 2; Dig. 44.7.2. The 
technical name of the contract by stipulation was Verborum obligatio. 

The effect of giving earnest appears to have been the same in the common law 
as in the Roman law before it was altered by the constitution of Justinian. In the 
civil law it is certain that it added nothing to the validity of the contract, which 
was perfect by consent alone. The arrha, earnest, might be money or some other 
thing. If money was given it was part payment, pretio imputanda. If something 
other than money was given as a symbol, with the Romans it was usual to give a 
ring from the finger; this, when the price was paid, was to be returned, and if it was 
not, might be recovered by action. Gaii. Inst. Lib. 3, 139 ; Voit Pandectus, Lib. 
18. 1, 25; Vinnius Inst. Just. Lib. 3. 24, in pr. No. 8. By the constitution of 
Justinian it was provided that the parties, after agreeing on the terms of the sale, 
might further provide that the bargain should be reduced to writing, and in this 
case the bargain did not become binding until the writing was completed and 
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We now return to the statute. When the contract is for 
the sale of goods for the price named or more, which in Eng- 
land is £10, and in this country varies in the different States 
from twenty-five to fifty dollars, one of four things is neces- 
sary to render the contract binding,—either giving earnest,— 
or part payment,—or the delivery and acceptance of part of 
the goods,—or a note or memorandum of the bargain in wri- 
ting, signed by the party to be charged. When either of these 
formalities has been observed the contract becomes binding, 
but all before is only preliminary debate about a bargain. 

On the first reading of the section, a doubt may arise 
whether the clause, in part payment, is not merely explana- 
tory of the preceding clause,—give something in earnest to 
bind the bargain. If the earnest is money, it operates in fact 
as part of payment, but if it is something other than money, 
as it may be, it does not; for then, when the price is paid, the 
earnest must be restored. It cannot, therefore, be merely 
exegetical of the prior clause, but it is a substantive and inde- 
pendent act affirming the bargain. The giving of earnest is 
then one mode, by which the contract is consummated. 
Another is the payment of part of the price, and as the law 
does not say what part, it follows, that however small the sum, 
if it is paid and received as part of the price it binds the bar- 
gain. The third is the accepting part of the goods. The law 
does not mention delivery, but this is necessarily implied in 
the word accept, because the buyer could not accept the goods 
unless they were delivered. In each of these cases an act of 
each party is required affirming the bargain. The foundation 


signed by both parties. Heinnecii Recitationes in Inst. Just., No. 900, 901; Inst. 
Just., Lib, 2, 23, pr. Code, 4, 21, 17. But earnest might be given before the wri- 
ting was prepared. This did not, however, have the effect under Justinian’s in- 
stitution, when it was agreed to be put in writing, to render the contract valid and 
binding, but operated merely as a penalty. If the party who gave the earnest re- 
fused to complete the bargain he forfeited what he had paid, and if the other party 
refused, he was compelled to return the earnest with as much more. Though 
Justinian proposed to make no innovation in the law where the contract was pure- 
ly consensual, and writing was not provided for by the parties, the constitution was 
so ambiguously worded, that it has given rise to extended commentaries and con- 
tradictory opinions among the civilians. Du Caur. Institutes Justin. Expliquees, 
Lib. 3, Tit. 23, No. 1036, 1037 ; Poth. Ventr. No. 502; Duvery. Droit Civile, vol. 
16, No 136, &e. 
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of the contract is the mutual consent, but this is not considered 
as legally given until one of these acts has been performed. 
It is the proof, which the law requires of the consent, and then 
the external sign relates back and couples itself with the 
previous consent and renders it irrevocable on one part and 
the other. It becomes at the same instant binding on both 
parties. The right of property is transferred to the purchaser 
and the right to the price is vested in the vendor. The fourth 
mode in which the contract may be consummated is by wri- 
ting. By the plain terms of the law the memorandum of the 
bargain need be signed only by the party to be charged, the 
consequence is, that when signed only by one party it consti- 
tutes a unilateral engagement, the party who has signed being 
bound and the other party not. The effect of the bargain is 
different when it is consummated by writing, from what it is 
when completed in either of the other modes pointed out by 
the statute. In this particular the statute differs from the Ro- 
man law as it was established by the constitution of Justinian. 
Writing was not necessary to the validity of the contract of 
sale by the primitive Roman law. And by this constitution it 
was necessary only when the parties made it so by their ex- 
press agreement, and then, to be binding on either party, must 
be signed by both, ab utroque subscripto et signato. 
Earnest. Having presented this general view of the law, we 
will now turn to the decisions under it and see how far this read- 
ing of the statute is confirmed by the actual jurisprudence of 
the courts. Withrespect to the giving of earnest it does not seem 
necessary to add anything to what has been already stated. 
The giving of earnest as a token of deliberate consent was 
much more frequent in the simple and rude manners of former 
times than it is now. It was a symbol not peculiar to the con- 
tract of sale, but used also in other verbal contracts, and was 
perhaps a substitute for another still more ancient symbol or 
token, that of striking or washing hands on a bargain.* The 
token, whatever it is, must, under the statute, be actually de- 
livered, and it will not be enough merely to draw a piece of 


* 2 Black. Com. 448. 
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inoney across the hand of the other party.* Within the 
words of the statute, earnest can be given to bind the bargain 
only by the buyer, though no obvious reason can be assigned 
why the vendor should not have the same faculty of binding 
the contract, and it would seem by the reasonable intendment of 
the statute it should be allowed him. 

Part payment. Part payment, like the giving of earnest, is a 
simple act free from ambiguity and uncertainty, and like that, 
has occasioned but little controversy before the courts. The 
money paid must be part of the price ; and in either case, that 
of part payment or earnest, the money must be accepted by 
the other party to render the contract binding. A tender in 
this case will not be equivalent to a performance. That is the 
case only when there is a perfect contract. If a tender of 
earnest or of part payment were equalto performance, it would 
be so because the bargain was already consummated, but in 
the principles of the statute, the consent is not considered as 
irrevocably given until this formality has been performed. 
The locus penitentia remains unti] all has been accomplished 
that is necessary to render the contract perfect. 

Delivery and acceptance of part. By far the most difficult and 
perplexing class of questions has arisen under the third mode of 
perfecting the contract, the accepting and actually receiving part 
of the goods sold. On this clause of the statute somany subtleties 
and narrow distinctions have been sanctioned by the courts, that 
it is not easy to say what the precise state of the law is. These 
have arisen partly from the intrinsic difficulties of the subject, re- 
sulting from the uncertainty and ambiguity of the acts of the par- 
ties, andin England, in part growing out of the strict adherence to 
the forms of pleading.t It may be stated generally as result- 
ing from the language of the statute, that there must be, as in 
earnest and part payment, two distinct acts. There must be a 
delivery on one part and an acceptance on the other, for though 
the word deliver is not used in the statute, it is implied in that of 
accept. A tender of delivery is clearly not sufficient, for there 


* Blinkinsop v. Clayton, 7 Taunt. 597. ¢ Bell’s Contract of Sale, 55. 
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must be an acceptance, and the two wills must concur at the 
same time, or a unilateral engagement will be formed, a con- 
sequence so adverse to the genius of the common law, that 
consistency of principle demands that it should be rejected 
unless the language of the statute clearly requires it. 

In the first place, what constitutes part of the goods. The 
acceptance of a part, however small, will satisfy the statute, 
but then it must be accepted as part of the quantity sold. 
Goods are often sold by sample, a small portion being taken 
and exhibited as a specimen of the whole. If the sample is 
received by the purchaser as part, however small it may be, 
as half a pound of sugar from a hogshead, and it is to be al- 
lowed and accounted for as part of the quantity sold, this is 
an acceptance of part to bind the bargain.* But if it is ex- 
hibited merely as a sample of the quality and is not delivered 
as part of the quantity sold, it will not satisfy the statute. 
Again, if there be a purchase of several parcels at the same 
time, the acceptance of one may draw after it the others and 
take all out of the statute.t But to have this effect the con- 
tract must be one and entire, and not separate contracts for 
each parcel.t It seems to be settled, that in the purchase at 
auction of several distinct lots at one time, the purchase of 
each lot constitutes a separate and independent contract.4 But 
this rule admits an exception when, from the terms of the sale, 
it is apparent that the several lots purchased are intended to 
be consolidated, and a credit is given on the whole.|| But when 
several lots are bought at private sale, it is not so easy to ex- 
tract from the decisions any certain criterion to determine 
when the contract is one and entire, or when it is several and 
distinct for each lot. Ina sale of twenty hogsheads of sugar, 
when four were delivered and received, and the other sixteen 
separated by the vendor from a larger quantity in mass and 


* 7 East, 558, Hinds v. Whitehouse ; Holt, 178, Talver v. West. 

+ 3 Mason & Wellsby, 176, Elliot v. Thomas. 

+ 1 Barn. & Cress., 156, Price v. Lee. 

§ 2 Taunt 38, Emerson v. Hulis; 4 Barn. & Ald. 77, Root v. Dormer; 2 
Brown Ch. Ca. 118, Poole v. Shergold. 

| 20 Wendell, 434, Mills v. Hunt. 


VOL. Vil.—2 
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put up and set aside for the purchaser, the contract was 
naturally held to be entire, and the receipt of the four draws 
after them the other sixteen.* Again: a person went to a shop 
and purchased several lots of goods amounting in the whole to 
£70, though each single lot was less than £10, and for each 
was agreed a separate price. Some of the parcels he marked 
with his name, others he assisted in measuring and cutting, 
and ordered the whole to be sent to his house. It was held, 
that the whole was one entire contract and so within the 
statute. And it was further decided, that the marking some 
lots with his name and assisting in measuring and cutting 
others, the ordinary indication of an approval of the goods, 
was not an acceptance of these lots, nor was the order to send 
the whole to his house an acceptance of the whole.t In another 
case not easily distinguishable in principle if not entirely 
identical, a lady purchased at a shop a number of parcels, 
which she marked with her name. It was held, that the con- 
tracts for the several lots were distinct and separate, and that 
the marking her name on the parcels was equivalent to an ac- 
ceptance of the lots marked, but that they did not take the 
others out of the statute.{ 

The decisions of the courts being in conflict, it remains te 
deduce the rule from the nature and reason of the thing. 
When distinct things are bought at one time and a separate 
price is agreed for each, whether they constitute a single pur- 
chase or the contracts are separate and independent, is properly 
a question of intention to be inferred from the acts and decla- 
rations of the parties, or the circumstances of the case. If 
they treat the whole as one contract, the question will be free 
from difficulty. But if they are silent, the fact must be in- 
ferred from the nature of the case. In the case mentioned 
above of the sugar, there could be no reasonable doubt that the 
contract was intended to be one and entire, though each 
hogshead had a separate price. So in a bargain for two horses 


Barn. & Cress., 388, Rhode v. Theocrites. 
Barn. & Cress. 37, Boldy v. Parker. 


* 6 
+2 
+ 1 Camp. 233, Hodgdon ». Le. Bret. 
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_intended to be used as a span, there can be no doubt that one 
contract is intended though separate prices are agreed for 
each, and if the title to one fails the whole contract will be 
void. But when a bargain is made for a horse and a pair of 
oxen at the same time, there is no obvious reason why the con- 
tract should be considered as single, and that if the title to one 
failed the contract for the other should be held to be void. On 
the contrary, when distinct articles are bought at the same 
time and each for a separate price, the natural presumption is 
that each contract is separate and independent of the other. , 
But this presumption is overcome when it is shown by the 
acts or declarations of the parties that a single and entire con- 
tract is intended for the whole, or it may be justly inferred 
from the relation which the articles have to each other that 
one would not have been purchased without the other, as the 
purchase of two horses for a span, and in this case the con- 
tract ought to be held as single. This is the general principle 
applicable to such sales, standing on strong grounds of justice 
and reason both at law and in equity, when the question arises 
in an action for the price on a bill for a specific execution of 
the contract; and though the cases are not perhaps all easily 
reconciled, it is the rule best supported by the analogy of the 
decisions, as well as the general principles of law and the dic- 
tates of natural justice.* Applying this general principle of 
the law of sales to cases falling within the statute, and the re- 
sult will be, that if the contract is held to be single, the delivery 
of one parcel will be delivery of part to transfer the property 
of the whole and establish*the whole sale; but if held to be 
separate, each will stand by itself, and whether within the 
statute or not, will depend on the price, but the delivery of one 
parcel will not extract the others from the statute. 

What is a delivery of part. The next questionis, what will con- 
stitute a delivery of a part? Within the plain wordsof the statute 
the delivery of part consummates the contract as perfectly as 
a delivery of the whole ; though perhaps, beyond the consumma- 
tion of the contract, the effects of a delivery of a part are not 


* Cooper’s Select Cases, 510, Cassa Major v. Strode ; 2 Kent’s Com., 470, 471. 
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precisely the same as of a delivery of the whole. We have al- 
ready seen, that by the common law the contract alone, with- 
out delivery, operated a transmutation of the property and 
risk. Tie title to the thing was vested in the purchaser and 
a title to the price in the vendor, and on a tender of perfor- 
mance, either party might maintain an action on the contract; 
the vendor for the price and the purchaser for the thing. It 
does not appear to have been the intention of the legislature to 
make any change in the nature and obligations of the contract, 
but merely to define those acts of the parties, which should be 
necessary to render it complete and binding, to terminate the 
locum penitentia, and make the consent irrevocable, and to vest 
in the parties all the rights which legally resulted from the 
contract. That is, when either of the statute formalities were 
complied with, except the note in writing, which will be here- 
after considered, it leaves to the contract the same effects 
which it had before the statute was made. This appears to 
have been the opinion of Mr. Bell, for he treats of the statute 
in his Essay on the Contract of Sale, in the chapter on the proof 
of the consent of partics. If this be the true intent and mean- 
ing of the law, then it is clear that a delivery and acceptance 
of a part, as it furnishes the statute proof will consummate 
the contract as one entirely. It will change the ownership 
and risk in the whole, but will not, like a delivery of the whole, 
divest the vendor’s lien for the price. That will continue on 
the part remaining in his hands, and he will have the right to 
detain it for the price of that part at least, and perhaps of the 
whole. For the right of possessiof# does not pass by the con- 
tract, but only on the payment of the price, and the delivery 
of a part is not necessarily a waiver of the lien on the part 
not delivered. But it would not be safe to affirm that the 
courts have uniformly acted on this plain and simple construc- 
tion of the statute. 

It has been decided, that the delivery of 800 bushels of 
wheat, part of a cargo of 7061 bushels, is a delivery of the 
whole, so as not only to vest the property but to transfer the 
possession of the whole, and thus put an end to the transitus 
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and extinguish the vendor’s equitable lien for the price.* In 
a sale of 12,000 bricks, 800 were delivered, and the residue 
remained in the kiln not separated from a larger quantity ; but 
it was ruled that the delivery of a part perfected the contract 
and transferred the property in the whole; and it was said by 
Putnam Justice, who delivered the opinion of the Court, that 
the delivery of a single brick as part of the amount sold, 
was sufficient to transfer the property in the whole The 
dictum is justified by the decisions, for in a sale of sugars, 
where half a pound was taken from each hogshead and de- 
livered as part of the quantity, it was held to be a good de- 
livery to satisfy the statute.t And the delivery of a part for 
the whole will transfer the property of the whole, though the 
goods, at the time, are scattered in different places.§ 

The decisions of the courts do not, however, all turn on the 
same principles. In a case where a quantity of hay was 
sold and a part delivered, it was held, that the delivery of a 
part did not take the whole out of the statute, because it did 
not appear, that part was delivered for the whole, and that the 
lien of the vendor remained on the part not delivered.|| Again, 
the purchaser in another case went to a shop and agreed for 
the purchase of a number of articles, amounting in the whole 
to £70, but each parcel by itself to less than £10. For each 
parcel a separate price was agreed. The goods were mea- 
sured in presence of the purchaser, he assisting in measuring 
and cutting some of them, and some of the parcels were mark- 
ed by him and he ordered the whole to be sent to his house. 
It was ruled, after a full argument and mature consideration, 
that the whole was but one contract and so within the statute, 
and that his assisting in measuring the goods, marking them 
with his private mark, and ordering them to be sent to his 
house, was neither an acceptance of a part to perfect the con- 
tract, nor a delivery of the whole.7 It is not easy to recon- 


* Slubey v. Hayward, 2 Hen. Black., 504. 

t 1 Pick. 476, Damon v. Osborn; 1 New. Rep., 69, Hammond v. Anderson. 
+ 7 East, 558, Hinds v. Whitehouse. 

§ 19 Pick., 202, Shirtliff v. Willard. 

| 4 Barn. & Ald., 500, Banney v. Pointz. 

q{ 2 Barn. & Cress., 37, Baldy v. Parker. 
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cile this decision with some others, either on general principles 
or on the particular facts of the case. Where a lady went 
into a shop and purchased a number of articles for each of 
which a separate price was agreed and some of which she 
marked with her name, it was decided that the bargain for 
each article was separate and independent, and that the mark- 
ing of particular parcels was an acceptance of them, but that 
this did not draw after them the other articles.* And it is well 
settled law, that in sales by auction, every lot purchased when 
the purchaser’s name has been entered by the auctioneer, con- 
stitues a separate and independent bargain.t When at a 
private shop several articles are purchased at the same time, 
and each for its own price,—there appears to be no obvious 
reason why the law should interpose and consolidate all the 
purchases into one contract, unless it appears from the relations 
which the several articles have to each other that one would 
not have been purchased without the other, and from other cir- 
cumstances that a single consolidated contract was intended 
by the parties. The distinction made in some of the cases is 
between a delivery of a part with the intention of transferring 
the possession of the whole and that of separating the part de- 
livergd and retaining the possession of the residue. In fact, 
some of the cases seem to have gone so far as apparently to 
annihilate all distinction between the delivery of a part and 
the whole, thus in effect striking out of the statute one of the 
modes by which the contract may be rendered perfect and 
binding as a sale. It is certain that a delivery of part of the 
goods, however small it may be if execution of the contract, 
transfers the proprietary interest in the whole, but it changes 
the possessory right only in the part delivered. The vendor 
retains the right of possession of the residue, until the price is 
paid, at least on the part not delivered. 

In the next place what is such a delivery of the whole as 
will satisfy the statute. It appears to be settled by a variety 


* 1 Camp. 233, Hodgdon v. Le. Bret. 

t+ 2 Taunt. 38, Emerson v. Healis. 

¢ The law is clearly stated by Bailey, Justice, 4 Barn. & Cress., 941, Bloxans v 
Saunders ; 1 Camp. 427, Paine v. Shadbolt. 
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of decisions that it must be such a delivery and acceptance as 
carries the right of possession as well as the right of property, 
as extinguishes the lien of the vendor for the price and de- 
prives the purchaser of all right to object either to the quantity 
or quality of the goods, but not such an actual possession as 
will deprive the vendor of the equitable right of stoppage in 
transitu. Each clause of this definition appears to be support- 
ed by some of the cases cited below.* 

Though the language of the statute, applied to the purchaser, 
is, “shall actually receive the same,” it is well settled, when the 
goods are ponderous and incapable of delivery by the hand, 
as a stack of hay, or lumber lying in a boom or dock, that a 
virtual or symbolical delivery may be equivalent to an actual 
delivery. In such cases the purchaser is said to take posses- 
sion by an act of the will, occulis atque aspectu.t In these cases 
of symbolical or constructive delivery, the question of accep- 
tance is often made to depend on collateral facts, or whether 
the purchaser has actually exercised acts of ownership, and 
dealt with the goods as his own. What are such acts as will 
extract the case from the statute, turns according to the de- 
cisions on very nice and subtle distinctions. In one case, where 
a stack of hay was purchased and the purchaser resold part of 
it, this was held to be proof of the acceptance of the whole. 
But in the sale of a quantity of timber, where the purchaser 
offered it for a resale, it was held, that this did not amount to 
an acceptance, as it was not such a dealing with the property 
as deprived the purchaser of the right to object to the quantity 
or quality of the goods.4 The delivery of a key of a ware- 
house, is another instance of virtual delivery, and the accep- 
tance of the buyer will be an acceptance of the goods it con- 
tains to satisfy the statute.|| This, in the Roman law, in which 
the dominion was transferred by delivery and not by the con- 


* 9 Barn. & Cress., 561, Smith v. Furman ; 10 Bing. 376, Accbal v. Levy; 3 
Barn. & Ald., Howe v. Palmer; 5 id. 557, Hanson v. Armitage ; 5 id. 855, Carter 
v. Touissaint ;.3 id. 680, Tempest v. Fitzgerald ; 2 Barn. & Cress., 511, Phillips v. 
Bistoli; 4 id. 941, Bloxam v. Saunders; 13 Maine Rep. 93, Newhal v. Vorges; 
15 id. 314 8. C, 

+ 2 Kent’s Com. 400-1 ; 12 Mass. Rep. 300, Jarritt v. Warren. 

¢ 1 East 192, Chaplin v. Rogers. 

§ 9 Barn. & Cress., 561, Smith v. Surman. | 2 Kent’s Com. 500. 
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tract, was held sufficient to transfer the property. But accor- 
ding to Papinian the key must be delivered in sight of the 
store.* The more reasonable doctrine of Pothier is that it 
will be a valid delivery if the buyer knows where the store is, 
and may at his pleasure take the actual possession.t The de- 
livery of the documentary proof of title, as a bill of sale of a 
ship on a cargo at sea, is another constructive delivery of the 
thing.t 

When the delivery is not actual, but symbolical or construc- 
tive only, whether in a given case it is such as will satisfy the 
statute, seems to be a question of intention. If that be to 
transfer the possession so as to complete the contract, and 
operate a transmutation of the right of property, and thus de- 
prive the purchaser of the right to object to the thing, then it 
is a compliance with the statute. But if the right is reserved 
to the purchaser to refuse the thing provided it is found not to 
correspond to the description or terms of the contract, then 
there is no acceptance on the part of the purchaser, and of 
course no legal delivery. The jus proprietatis is not changed, 
but the right of property and the risk remain with the vendor. 
It is not always easy to determine from the acts of the parties 
when this intention is sufficiently apparent. But if the purcha- 
ser proceeds to deal with the property as his own, and exercise 
the rights of ownership, it is not easily to be seen why he should 
not be considered as having accepted it, and the right of 
property with all its incidents to be in him. When this is done 
by the buyer without a personal examination of the articles, it 
shows that he trusts to the representations of the vendor, and 
if they prove to be incorrect, that he intends to rely on his 
remedy by an action for damages. 

The delivery of goods to a common carrier, when the 
carrier is named by the buyer, or if no carrier is named, but 
a particular mode of conveyance is directed, or if no particular 
mode is directed, and they are sent in the mode and by the con- 
veyance common and usual in that business,—in all these cases, 


* Dig. 18, 1, 74. + De lu Propriete, n. 199 ; Dig. 41. 1, 9, §6. 
+ 2 Kent’s Com., 501; Code, 8. 54. 1. 
* 
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on the general principles of law the delivery to the carrier is a 
delivery to the purchaser, and the property and risk are changed. 
The carrier is the agent of the buyer to whom he is responsible, 
and his possession is the possession of the buyer for all purposes 
except that the vendor may retake the goodson the buyer’s insol- 
vency, before they have actually come to his hands.* But if no 
particular mode of conveyance is directed, and there is no com- 
mon and usual mode, then, if the vendor sends them, he does it 
at his own risk, for in this case, he undertakes to deliver 
them.t When goods are sent on a verbal order, in this way, 
whether a delivery to the carrier will take the case out of the 
statute, is on the decided cases by no means so clear. In one 
case it was held, that such a delivery satisfied the statute be- 
cause the carrier received the goods as the agent of the buyer. 
In other cases the opposite doctrine has been held, on this 
ground, that the buyer might still object to the quantity or 
quality of the goods, and that the contract was not’ complete 
within the statute while this liberty remained.§ The legal 
ground of this distinction is not very obvious. When goods 
are delivered to a carrier for the buyer, whether on a verbal 
or written order, the contract is not complete until the delivery ; 
for the written order, until it is accepted and agreed to, is only 
a proposition or offer to buy. It is the delivery of the goods 
to the carrier that completes the contract, for until that is done, 
the locus penitenti@ remains to the seller as fully if the order 
is in writing as if it is verbal, and the delivery as fully con- 
summates the contract under the statute in one case as the 
other. The only difference between the cases is, that where 
the order is in writing, the vendor has two modes of proof, 
the writing and the delivery ; and when it is verbal he has but 
one, that is the delivery. And why, when the goods have not 
been seen by the buyer, should a right to reject them on ex- 


* 2 Kent, 499; 3 Bos. & Pall, 582, Dutton ». Solomonson ; 4 Barn. & Cress. 
219, Fragano v. Long. + Cowp. 294, Vale v. Bayle. 


+ 3 Camp. 528, Hart »v. Sattley. 
§ 10 Bing. 376, Accbal ». Levy; 5 Barn. & Ald.557, Hanson v. Armitage ; 4, 
Maul & Selw. 262, Astey v. Emery ; see also, 6 Wend. 397, Outwater v. Dodge. 
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amination be reserved in one case more than in the other? 
The reason is precisely the same in both. 

On this subject, the effect of delivery to a carrier, a writer 
ef acknowledged authority has proposed a theory which may 
in part reconcile the jarring decisions, but which, on principle, 
appears to be open to grave objections. It is this, that a de- 
livery to a carrier when it is on a verbal order, renders the 
contract binding on the vendor and the consent on his part 
irrevocable, but not binding on the purchaser until they are 
actually received and accepted by him.* The reason given is, 
that the vendor has done all on his part to render the contract 
complete, but it is still open to the buyer to object to the goods. 
On this theory, from the time of the delivery to the carrier 
until the acceptance of the buyer, one party is bound and not 
the other, thus forming a unilateral engagement. This, as has 
been before observed, is adverse to the genius of the common 
law, and to preserve consistency of principle ought not to be 
admitted, if the statute wil! admit another interpretation, 
especially as in this case no such unilateral engagement is in- 
tended by the parties.t The true construction of the statute 
appears to be this; the delivery to a carrier either con- 
summates the contract and renders it binding on both parties, 
or leaves the whole negotiation but inchoate and binding on 


* Roberts on Frauds, 181, 183. 

¢ The admission of the validity of a unilateral engagement is undoubtedly op- 
posed to the genius of the common law. Whether the law in this respect rests on 
sound moral and judicial principles, is another question. On the principles of 
natural law, it will not be easy to give a satisfactory reason why a promise deliber- 
ately made by one party and relied on by the other, should not be held binding. If 
Caius offers to sell me 100 barrels of flour at five dollars a barrel, and at the same 
time says that he will allow me two days to determine whether I will take them, on 
the principles of the common law this promise is void and produces no obligation, 
because there is no mutuality in the engagement, and no consideration for the 
promise. Yet if it is deliberately made, and relying upon it I omit another oppor- 
tunity of buying, and within the time demand the flour and tender the price, it is 
certainly a breach of good faith to refuse to perform the promise, and grave est fal- 
lere fidem. It has been well remarked, that one cannot avoid a feeling that invol- 
untarily arises in the mind, that a decision so much at variance with the principles 
af good faith, and so little consonant to the practice of honourable and fair dealing 
men, furnishes some ground for the complairt not unfrequently heard of the incon- 
sistency between the rules of law and the principles of justice. In countries which 
have followed the principles of the Roman law, such a promise is held to produce 
a Jegal obligation. Bell’s Contract of Sale, ch. 3, 33: Pothier Contracts de 
Ventr. 480; 6 Toull. Droit Civile, No. 33 ; Duvergier, vol. 16, No. 122. 
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neither. An order for goods sent to a merchant, until the ac- 
ceptance, is only an offer to buy, and an offer may always be 
revoked until it is accepted ; but when accepted or agreed to, it 
becomes a contract. Now it is well settled law, that the 
carrier is the agent of the purchaser from the time when the 
goods are delivered to him, and he is as much the agent to re- 
ceive as to carry. The goods from the delivery to him are at 
the risk of the buyer, and therefore the property is changed. 
The contract is completely executed, and becomes irrevocable. 
This construction places the statute in harmony with the prin- 
ciples of the common law. The purchaser will have the same 
right to except to the quality, kind or quantity of the goods, to 
demand a recission of the contract, or an abatement of the 
price, whether the order is verbal or in writing. 

Another instance of symbolical delivery is, that of marking 
the goods. Cutting the spills of wine casks by the purchaser 
and marking his name upon them, has been decided to be a 
delivery and acceptance by him to satisfy the statute.* In the 
Roman law, the marking of ponderous articles, was held to be 
a delivery to transfer the property. Videri trabes traditas 
quas emptor signavit.t The Roman jurisconsults were however 
not agreed on this point. Tribatius held, that if a cask was 
marked by the buyer, that this was equivalent to a delivery, 
and appropriated the cask to himself. Labeo held the contrary, 
and U!pian approved his decision, because, he says, the reason 
of marking, is rather to prevent a change of the cask, magis ne 
summutetur, when delivered, than to supersede the actual de- 
livery.t If we divest our minds of the subtleties of technical 
reasoning, it will appear evident, that marking goods on a con- 
tract of sale, is an equivocal act; and the effect must depend 
on the intention. The mark may be put on the goods for the 
reason supposed by Ulpian, to guard against a substitution in 
the delivery of another article for the one marked ; or it may 
be done for the reason supposed by Tribatius, for the purpose 
of executing the contract and appropriating to himself the 


* 1 Camp. 235, Anderson v. Scott ; 2 Kent’s Com. 502. 
+ Pothier Pand. 18. 6. 10; Dig. 18. 6. 14. 61. ¢ Dig. 18. 6, 1. §2. 
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article marked, and according to the intention of the parties to 
be learnt from their declaration and acts at the time, or to be 
inferred from the nature of the case, the marking may operate 
as a delivery to consummate the contract, and take it out of 
the statute or not. 

There is another instance of a fictitious or implied delivery 
when the thing sold is in the possession of the purchaser at the 
time of the sale.* In this case it is evident that there can be 
no actual delivery or transfer of the possession. Nothing 
further can be required to perfect the bargain than the consent 
of parties, because nothing further can be done. The commen- 
tators on the Roman law, have in this case imagined 
a fictitious delivery, to which they give the name of traditio 
brevis manus. But the good sense of the Roman lawyers 
treated this matter according to the fact, without resorting to 
the fictions of the imagination, and held, that the property was 
transferred by consent alone, without tradition. Sine traditione 
nuda voluntas domini sufficet ad rem transferendam.t And the 
consent alone of the buyer is sufficient to satisfy the statute of 
frauds in our law. 

When goods are in a public ware-house, or in the custody 
of a wharfinger, a written order to the vendor for the delivery 
of the goods, when shown to the keeper of the storehouse or 
wharfinger, appears to have been held a sufficient delivery to 
vest the property in the purchaser.{ Nor is any good reason 
perceived why it should not be sufficient to vest both the right 
of property and possession, reserving the right of the vendor 
to stop them in transitu on the insolvency, of the buyer, as 
when goods are delivered to a carrier. This is clearly ac- 
cording to the intention of the parties. But it has been decid- 
ed that it is not sufficient to take the case out of the statute 
until it has been assented to by the storekeeper, for it is said 
that before such assent there is no acceptance by the buyer.§ 


6 


* 3 Pick. 38, Chapman v. Searle ; 7 T. R. 67, Munton v. Moore. 

¢ Dig. 41. 1. 9. §5; Just. Inst., 2. 1. 43. 

+ 7 Taunt. 278, Lucas v. Dornier ; Id. 265. Zuinger v. Sameda; 4 Camp. 251, 
Spears v. Travers. 

§ 3 Barn. & Cress. 423, Bontal v. Barn. 





f 


NFP RYE FT REET: OT 


Serie aad 








oe 


Sia 2d 








SUPREME COURT OF PENNSYLVANIA. 21 


It is certainly not very apparent how the concurrence of a 
third person, who has the custody of the goods, can be neces- 
sary to the acceptance of the purchaser so as to take the case 
out of the statute. It is admitted in the case where this de- 
cision is made, that the order gives to the purchaser the right 
of possession, and if the storekeeper refusesto deliver the goods 
he will be liable to the purchaser for the wrong. If the de- 
cision can be supported as a just exposition of the statute, it 
would seem to be on the ground, that nothing is an acceptance 
under the statute, short of taking actual possession of the goods 
by the purchaser personally, and some of the cases seem to 
stand on this principle. The courts do not appear, in all these 
cases, to distinguish between a delivery and acceptance which 
will consummate the contract, and one that puts an end to 


the transitus. : 
(Concluded in Next Number.) 


ASSAY v. HOOVER. 


Supreme Court of Pennsylvania, March T. 1847. 


The true construction of the 6th section of the act of April 8th, 1833, “ relating 
to last Wills and Testaments” is, that the testator must sign the testamentary in- 
strument by his own proper signature, if he be able to do so, but if prevented from doing 
this by sickness, infirmity, or other incapacity, recourse is to be had to the alterna- 
tive mode of authentication pointed out by the statute, to wit, signing the testator’s 
name to the instrument, at the end thereof, by some person in his presence, and by 
his express direction, and both the incompetency and signature by express request, 
must be proved by two witnesses. A mark made by the party proposing a testa- 
mentary disposition, is insufficient in any case, and so is the name of such party 
a by another person, unless so written in accordance with the directions of 
the statute. 


This was a feigned issue directed to try the right to a fund 
paid into court by the sheriff, which remained after satisfying 
a mortgage, given by Barbara Hoover, and her husband, the 
present defendant, under which the real estate thereby secured 
was sold after her decease. The main question in the case 
was, the validity of a paper purporting to be the will of Mrs. 
Hoover, the mortgagor. The defendant in error, plaintiff 
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below claimed as her devisee, the defendant below as heir at 
law. On the trial before Finley J., it appeared, that Barbara 
Hoover, under her marriage settlement, had reserved, inter 
alia, the right to dispose of her estate by will, which right it 
was decided in this case was not aflected by the mortgage she 
had given. 

Mrs. Hoover died about the 28th April, 1842. On the 20th 
of June succeeding, Hoover, the plaintiff, presented to the 
Register for probate the following instrument. 

“In the name of God, amen! I, Barbara Hoover, the wife 
of William Hoover, of the city of Philadelphia, being of sound 
mind and memory, do make this my last will and testament. 
Item. I do will and bequeath to my husband, William Hoover, 
for the term of his natural life, all that two story brick 
messuagé, &c., (describing the premises contained in,the deed 
of trust.) 

“Ttem. After the death of my husband, the said William 
Hoover, I do will and bequeath unto my six children, Samuel 
C. Hoover, William Hoover, Elizabeth Hoover, Francis H. 
Hoover, Emily Hoover, and Albert Hoover, share and share 
alike, the above described premises, that is to say, it is my 
will that they shall ‘each have, receive and enjoy, the profits 
rents and issues thereof, and that the same shall after their de- 
cease, go to, and be possessed by their children in like manner, 
share and share alike, and so on, in like manner, as long as 
there shall remain any of my issue or of their issue extant. 

“Item. And for the full performance and execution of this 
my last will and testament, I do name and appoint William 


Hoover, to be the executor thereof. 
her 
Barpara X Hoover. 
; : mark. 
Signed in the presence of us, 


D. Scuneck, Maria E. Hoover. 
April 19, 1842.” 
To prove that the will had been properly executed, the 
plaintiff called, 
David Schneck, a subscribing witness, who testified as 
follows. 
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“ This is my signature. I saw the will executed by the tes- 
tatrix at the time it bears date. It occurred at Hoover's 
house, in the presence of Mrs. Howell, and Miss Maria Hoover. 
It was about dusk in the evening, candles were lighted.” 

Upon cross-examination the witness proceeded : 

' “] first saw that paper when I read it to her. Mrs. Howell 
| handed it to me to read, to the best of my recollection. It was 
deemed necessary to know what her wish was respecting her 
property. This was my only reason for reading it to her. I 
don’t recollect any one requesting me to read it. It was deemed 
necessary by those interested in the will. Hoover was not 
| present. I was acquainted with Mrs. Hoover; I married her 
' half sister. I do not know whether Mrs. Hoover could write her 
: own name. Maria Hoover is my wife’s sister, and half sister 
, to Mr. Hoover. I cannot tell how the mark was made. The 
pen was handed to her. She took hold of it. Mrs. Howell 
handed her the pen; don’t recollect whether Mrs. Howell held 
it or not. Mrs. Hoover was in a very weak state of mind— 
f body I mean to say. She was not able to sit up. I read 
the paper. She was asked if she agreed to the statement 
of the will. She said that she did, and that it was he;s——— 
wish that Mr. Hoover should have all her property. These 
were probably the very words she said. The question might 
have been put, ‘Do you wish Mr. Hoover to have all_ your 
property ” She replied, that it was, or yes. I inserted Wil- 
liam Hoover’s name as executor by Mrs. Hoover’s authority. 
I don’t recollect whether I asked her or not. The name was 
; written after the will was read to her, and after she had signed 
it. She made very few if any remarks, except what I have 
stated. When I went in she recognised me, and spoke. She 
said nothing about the paper until I read it to her. She was 
reclining in bed when she signed it; don’t recollect where it 
was laid when she signed it; was either on coverlet, or Mrs. 
Howell held it. All she said, after she signed the paper, was, 
that it was her wish that Mr. Hoover should have all the 
property. She said, after her name was put to it, that it had 
always been her wish that Mr. Hoover should have all her 
property. She was sick six or eight weeks before her death.” 
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The plaintiff then called Maria E. Hoover, the other sub- 
scribing witness, who testified as follows. 

“That is my handwriting, (looking at the paper,) I was 
present when the paper was executed by Mrs. Hoover; she 
signed the paper in her bed-room.” 

Cross-examined.—* We went into the room; Mr. Schneck 
read the will to her. Schneck said, Do you perfectly under- 
stand what you are doing? she said, Yes. Mrs. Howell also 
asked her, after she took the paper in her hand and the pen, 
and commenced making the mark, and while making the 
mark, after having made the first (the crooked one) she was 
taken with a fit of coughing; she stopped making the mark ; 
we gave her some water in a tea-spoon ; she had nearly finish- 
ed, then Elizabeth Howell guided her hand; one of us asked 
her, if she understood what she was doing, she said, ‘ Perfectly, 
yes I do; I wish Mr. Hoover to have every thing.’ That was 
all she said. I don’t recollect whether she said ‘ perfectly.’ 
After this Mr. Schneck asked if he should pray, she said, ‘ Yes.’ 
She said, ‘ Amen,’ while he was praying, appeared very much 
engaged in prayer, and afterwards thanked him. It was in 
the room where she lay that I signed as a witness. She took 
the paper into her hand when she made the mark. I saw her 
make the mark, and cannot tell which mark she made first, I 
think it was the crooked one. Mrs. Howell merely steadied 
her wrist while coughing. This was after she had made one 
mark. We gave her a tea-spoonful of water twice while 
making the mark. She also a-ked it to be read to her. She 
was lying down; when she sat up she threw up. There was 
nothing said when Mrs. Howell guided her hand. Mrs. Howell 
nursed her ; she is Mr. Hoover’s daughter. She had been sick 
several days before the will was made; she lived a week or 
ten days aficr. She had her senses perfectly all the time she 
was sick, except when under the influence of morphine. She 
spoke of her family affairs to me every day; she was wide 
awake when Mr. Schneck came, and said, ‘ Good evening, Mr. 
Schneck ;’ it was after tea.” 

Much other testimony was then given on both sides; on the 
one to show that Mrs. Hoover was incapable of making a will 





: 
i 
i 
F 
' 


oe ty REN 


cee EE Oe 


~~ 








——e 








SUPREME COURT OF PENNSYLVANIA. 25 


by reason of mental infirmity through sickness, &c., and that 
Mr. & Mrs. Hoover were not on good terms. On the other, 
to show that she was capable of making a will and lived on 
good terms with her husband. 

Several exceptions were taken to the charge of the Court 
below, which were fully considered in the manuscript opinion 
of thisCourt. The single question of the construction of the 
6th section of the act of April 8, 1833, “relating to last wills 
and testaments,” is alone reported here. 


Mr. Dickerson, for the plaintiff in error, (in relation to the 
matter here reported.) The act of April 8, 1833, is remedial. 
Sec. 6, requires that the will should “ be signed by the testa- 
trix at the end thereof, &c.” Stricker v. Groves, 5 Wh. 392 ; 
10 W. 153; Cavett’s Appeal, 8 W. & S. 21. 


Messrs. Incranam and J. P. Monteomery, for the defendant 
in error. So late as 1839, a mark, in the presence of wit- 
nesses, seems to have been sustained by the profession, and 
the opinion of this Court, Stricker v. Groves, 5 Wh. 397, in- 
stances a mark as the mode of authenticating a will by a tes- 
tator who could write, but whose hands were disabled, and so 
does Cavett’s Appeal, 8 W. & S. 21; here the testatrix could 
not write, as well from ignorance as physical inability. The 
statute does not require that it shall be “signed by the testa- 
tor’s writing his name at the end thereof, or by expressly re- 
questing some one to do so for him if incapacitated by extremi- 
ty of sickness ;” the only requisite here is, that the will be in 
writing, and signed at the end by the testator, or some one 
for him. This signature may be a mark or anything, for the pur- 
pose of authentication, which two witnesses can prove. “ We 
subscribe,” does not mean to write the name. Harrison v. 
Harrison; Addy v. Grise, 8 Ves. Jun., 185, 504. 

Wills have been revoked by codicils signed with a mark, 
under a statute like ours. Fisher’s Act, 1 Vict. c. 26, p. 49; 
Jackson v. Vandusen, 5 Johns. 144; Watson v. Harrison, 5 
Harris & Johns. 480. 
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Bett, J—The principal question presented by this record 
for adjudication, is whether, on the trial of the cause below, the 
legal execution of the paper, averred to be the last will of 
Barbara Hoover, was duly proved? Considered independent- 
ly of the possibility which seems to be contemplated by the 
sixth section of the Act of 8th April, 1833, of a party being 
prevented, by the extremity of his last sickness, from either 
signing his last will or procuring another to do it for him, a 
contingency the present case does not offer for consideration ; 
the clear result of all the cases decided by this Court, within 
the purview of that section, and particularly of Cavett’s Appeal, 
8 W. &S. 21, and Barr v. Grobill, not yet reported, is, that 
the proposed testator must sign the testamentary instrument, 
by his own proper signature, if he be able to do so; but if 
prevented from doing this by sickness, infirmity, or other in- 
capacity, recourse is to be had to the alternative mode of 
authentication pointed out by the statute, to wit, signing the 
testator’s name to the instrument, at the end thereof, by some 
person in his presence and by his express direction. To vali- 
date the latter mode of execution, two things must concur 
and both must be expressly established by the oaths of two 
witnesses at least. First, that the party was incompetent to 
the task of affixing his own proper signature, and secondly, an 
express request emanating irom him to some third person as 
his substitute and amanuensis, complied with in his presence. 
A “mark” made by the party proposing a testamentary dis- 
position, is insufficient in any case, and so is the name of such 
party written by another person, unless so written in accor- 
dance with the directions of the statute. It is true, that in 
Stricker v. Groves, 5 Wh. 386, where the alleged will was not 
signed or attested in any way, Mr. Justice Rogers, who de- 
livered the opinion of the Court, observed, “ there was nothing 
to prevent him, (the alleged testator) from authenticating the 
paper by his mark,” and hence an argument is deduced that, 
according to this opinion of the Court, authentication by a 
“mark” would in some cases be sufficient. But it is to be ob- 
served, that the remark is but a dictum which fell from the 
learned Judge incidentally, not being called for by the point of 
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the case. It was made too, before this portion of our statute 
of wills was so fully considered as it has been since that 
case was determined. It may be proper to say, in order that 
the question may be considered as definitely settled, that we 
all concur in the opinion now expressed on this point. The 
reasons for a rigid adherence to the directions of the statute, 
in this particular, are so fully and ably set forth in the cases 
alluded to, as to render any repetition of them here unneces- 
sary. The evils that have been experienced from admitting a 
latitudinarian construction of analogous laws, have been too 
severely felt to leave us at liberty to disregard the emphatic 
warning they address to every well informed legal mind 
against the indulgence of a similar spirit of judicial interpre- 
tation. 

In the present case it does not distinctly appear, from the 
evidence spread on our paper books, whether Barbara Hoover 
was sufficiently educated to write her name, or whether she 
was prevented from doing so by bodily disease and the de- 
bility consequent upon it. But if either of these propositions 
had been established by the requisite proof, it is nowhere 
shown, that her name was written to the paper set up as her 
will, in her presence and in pursuance of an express request 
preferred by her to that effect. If she were of sufficient men- 
tal capacity to exercise the jus disponendi, and possessed 
enough of bodily vigour to affix her mark to the paper in ques- 
tion, it cannot be averred that she was incompetent to the 
effort of a request to some person to write her name for her 
and in her presence. The onus of showing both the inability 
to write, from whatever cause, and the consequent request to 
another, lies upon him who avers a testamentary disposition. 
But as neither the one nor the other was shown by the plain- 
tiff below, it follows, upon the principle indicated, the paper 
in dispute should not have been given to the jury as a last will 
duly executed according to the statute. For this reason the 
judgment must be reversed. 
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DEN ex prem. VAN KLEEK rv. O'HANLON. 


Court of Errors and Appeals of New Jersey, January T. 1846. 


(1.) In New Jersey, in case of the death of the owner intestate, and leaving no 
heirs capable of inheriting, lands escheat to the State. In such case the title vests 
in the State at the instant of the death of the former owner. 

(2.) In case of escheat, the Orphans’ Court has no jurisdiction under the act 
making lands liable to be sold for the payment of debts, (Act 1799, Rev. L. 430,) to 
order them to be sold for the payment of the debts of the former owner. 

(3.) In action of ejectment by purchaser at administrator's sale, an inquisition 
taken pursuant to the act concerning escheats, is competent evidence, though not 
conclusive, to establish the death of the former owner intestate, and without heirs, al- 
though no judgment has been entered thereon. 

(4.) Semble, that the order of sale of Orphans’ Court, cannot be impeached col- 
laterally for want of form. 


Error to the Supreme Court. This cause was an ejectment 
brought by the plaintiff in error, in the Bergen county Circuit 
Court, for lands in that county. The cause was tried upon the 
general issue, and verdict and judgment for the plaintiff’ At 
the trial, a bill of exceptions was sealed, and on error to the 
Supreme Court, the judgment of the Circuit Court was reversed. 
The plaintiff in ejectment thereupon sued out a writ of error, 
and removed the judgment and proceedings of the Supreme 
Court into this Court. 

The facts of the case are sufficienty stated in the report of 
the decision in the Supreme Court, 1 Spenc. R. 32, and need 
not be here repeated. The cause was argued, January term, 
1846, by A. O. Zasrisxie and P. D. Vroom, for plaintiff in error, 
and W. Hatsreap and E. B. D. Ocprn, for defendant.* 

Three points were raised. 1. Whether the judge was cor- 
rect in his charge to the jury, that the decree of the Orphans’ 
Court was valid while unreversed, and could not be treated as 
a nullity. 2. Was the inquisition of escheat competent and 
legal evidence. 3. The right of the administrator to apply 
for sale of escheated lands in order to pay debts of decedent. 


* The Chancellor having been concerned as counsel in the cause, and Horn- 
blower, C. J., and Nevins and Whitehead, J. J. having expressed opinions in the 
Court below, did not sit on the argument. 
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CarpenTER, J.—This cause has been argued by counsel with 
great earnestness and ability, and my mind has not been with- 
out doubt on the main question presented for the consideration 
of the Court. The inability of Justice Randolph from indis- 
position to attend in Court at the last term, necessarily con- 
tinued the cause until the present. With this opportunity for 
examination and reflection, I have come to the conclusion that 
the judgment of the Supreme Court ought to be affirmed. 

I say nothing of the point made by the counsel of the de- 
fendant in error, as to the supposed errors and irregularities in 
the proceedings and decree of the Orphans’ Court. The court 
on the argument, relieved the counsel of the plaintiff on the re- 
ply from that point, and I think with perfect propriety. We 
could not, on the ground stated, treat the decree of the Orphans’ 
Court as a nullity. The main point which we are called upon 
to decide is, whether, in New Jersey, when lands have escheated 
to the State, the Orphans’ Court has jurisdiction or authority 
to order them to be sold for the payment of the debts of the 
former owner. If relevant, I do not doubt the competency of 
the inquisition; but whether relevant or irrelevant, depends 
upon the main point in the cause which I have just stated. 

It may be assumed, indeed it cannot be questioned, that lands 
may escheat in New Jersey, in case of the death of a former 
owner intestate, and leaving no heirs capable of inheriting. It 
is a right on the part of the State which has been asserted by 
the legislature, and enactments are on the statute book to 
regulate and enforce it. In such case eo instanti, and before 
office found the title to the lands escheated vests in the State. 
The title being so vested in the State, can it be divested by 
the authority of the Orphans’ Court decreeing a sale in order 
to pay the debts of the former owner? 

It is not a question whether those debts ought to be paid 
from the proceeds of the lands. It is not to be presumed that 
the State would hold lands escheated, without doing justice to 
the creditors of the deceased and former owner. But the sale 
of the lands of a decedent for the payment of his debts, de- 
pending entirely upon statutory authority, the sole question now 
is, whether the case under consideration comes within the ex- 
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isting provisions of the law on the subject. If liable to be sold, 
it must be under the authority of some statute. The authority 
is supposed by the counsel of the plaintiff in error, to be found 
in the “ act making lands liable to be sold for the payment of 
debts,” 18 Feb. 1799, §19, 24; and in relation to which subject 
there are also some subsequent enactments. The difficulty 
which I find as to bringing the case within the provisions of 
these enactments is, that the state is not named. It is a general 
rule of ancient and well settled authority, that the sovereign 
power, (in England represented by the king,) is not restrained 
of a previous right by the general words of a statute. The 
rule in England is, that the king is not bound by any statute 
which may tend to restrain any right, title, or interest belong- 
ing to the crown, unless it extend to him by express words or 
by necessary implication. The most general words that can 
be devised affect him not the least; but the rule is subject to 
certain exceptions, as, in the case of statutes against wrongs to 
prevent frauds; statutes for the advancement of religion, 
learning, &c., 1 B. C. 261; 1 Kent’s Com., 460; Com. Dig. 
Parliament, R. 8; 5 Co. 14. 

It is a rule which has been adopted and recognized in this 
country as applicable to our institutions. It is a rule not 
founded on royal prerogative, buton principles of public policy; 
—that the State should not suffer from the negligence of its offi- 
cers and servants. Thus, under this principle, the king, or in 
this country the State, is not bound by the statutes of limitation. 
The maxim is, nullum tempus occurrit regi. Broom’s Legal 
Maxims, 27, (Law Lib.) The People v. Gilbert, 18 John. 227 ; 
Stoughton v. Baker, 4 Mass. 522, 528. 

It is said in a case cited, that the reason for applying the 
maxim in a representative government, when the people act 
only through the delegated power of their agents, is equally 
cogent as in a kingly government. The rule stands on the 
same ground of expediency and public conveniency. By the 
13th section of the “ Act for the limitation of actions,” Rev. 
L. 412, no person shall be sued or impleaded by the State of 
New Jersey, for any lands, &c., or for the rents and profits 
thereof, but within twenty years after the right, title, or cause 
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of action has accrued to the State. This enactment was only 
rendered necessary because the State was not bound by the 
general words in the preceding sections of the same statute. 
The general rule will scarcely be disputed; but it is said 
that this statute is one for the prevention of wrong, and that 
therefore, the State is impliedly bound. The exception as 
stated in some of the authorities, is exceedingly vague, opens 
the door to great latitude of construction, and would leave the 
rights of the State very unsettled in such matters. It is, how- 
ever, stated in this manner, by the learned commentator on 
the laws of England, and so far as my researches enable me 
to judge, with correctness and precision. ‘ Yet when an act 
of parliament is expressly made for the preservation of public 
rights and the suppression of public wrongs, and does not in- 
terfere with the established rights of the crown, it is is said to 
be binding as well upon the king as upon the subject,” 1 B. C. 
262. I apprehend this is not such a case of public wrong as 
will bring the State within the general words of the statute. 
In the first place, the statute is one passed for the protection of 
private, individual rights, and in all its phraseology applies but 
to private rights. In the next place, it is not to be supposed 
that the State would act unjustly, and the supposition cannot 
be made in order to find a reason for binding her by the pro- 
visions of a statute in which she is not named. The title of 
land having vested in the estate by escheat, it is certainly 
right and proper that the debts of the decedent, if other means 
do not exist, should be satisfied by resort to the land. The 
State would doubtless so appropriate it, either by general en- 
actment, or by some special provision to meet such a case. 
In point of fact, as I take it, this seems to be one of those 
cases to which the rule strictly defined especially applies. Itisone 
of those cases where the property and peculiar privileges of the 
State are to beaffected. “ When a statute is general, and thereby 
any prerogative, right, title, or interest, is divested or taken 
from the king, in such case the king shall not be bound, un- 
less the statute is made by express words to extend to him.” 
Bac. Abr. tit. “ Prerogative,” (E.5;) The case of Magdalen 
College, 11 Co. 666, 746. The fee of the escheated lands 








32 VAN KLEEK 0. 0’HANLON. 


having vested in the. State, it is sought to divest her title by 
means of this statute, in which she is neither named expressly, 
nor included by equivalent words. 

The discussion has already somewhat anticipated the ques- 
tion, whether the State, in this case, is bound or included by 
necessary implication. The statute, in the first place, in 
general words, directs, that when any executor or adminis- 
trator shall discover or believe that the personal estate of his 
testator or intestate is insufficient to pay his debts, it shall be 
his duty, as soon as may be, to apply &c., and request the aid 
of the Orphans’ Court in the premises, &c., Act 1799, §18, 
Elm. D., 489. Does any intention appear on the face of the 
statute in the directions under which a sale of land is to be ob- 
tained, to include the case of escheated lands and to divest the 
title of the State? I admit that, if such intention does appear by 
necessary, or as the rule is sometimes expressed, by reasonable 
implication, that in such case, without express words, the 
Orphans’ Court has authority to decree a sale. I have care. 
fully examined the language of the statute, and it does appear 
to me that the phraseology throughout excludes the idea. To 
me it seems evident, that a sale of lands in the hands of the 
State under these proceedings, was not contemplated by the 
legislature in passing these laws. All persons interested are 
to have notice of the application to the Orphans’ Court,—a 
phrase which will not apply to the State. In Regina v. Tuchin, 
2 Lord Raym., 1066, 8. C.1 Salk. 51, it was held, that the crown 
was not included in a statute by the nameof party. No provision 
is made in this statute or in any other, for the protection of 
the rights of the State in the lands supposed to be subject to 
the order of sale. There is no one charged by the law with 
the duty of looking after those interests and of seeing that 
they are not wantonly and fraudulently disregarded and de- 
stroyed. Persons interested, heirs and devisees, are to be duly 
notified of the proceedings, and their rights are protected ; but 
how are the interests of the State guarded? If surplus, 
to whom paid? What officer of the State is required to call 
the administrator to an ccount? I but allude to the statute 
in this point of view, which has been enlarged upon by the 
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Chief Justice in his opinion delivered in the Court below; and 
I will simply add that when the conveyance is made under the 
decree of the Orphans’ Court, it is the estate which the heir 
or devisee had in the premises, at the time of making the order, 
that is conveyed. So far then, from the peculiar phraseology 
of these enactments enlarging by implication the effect of the 
general words, and showing any intention to affect lands in the 
hands of the State, the effect, in my judgment, is the reverse. 
The evident scope and design of the statute, is manifestly to 
make lands in the hands of the heir or devisee, subject to the 
payment of the debts of the decedent, leaving such lands as 
might escheat unaffected, and their case to be provided for, 
if provision should become necessary, by future, general, or 
special legislation. The object of this legislation has been to 
secure the rights of honest creditors, consistently with the 
rights of heirs and devisees; but it has also been to secure the 
rights of such creditors against heirs and devisees and not 
against the State itself. 

Great stress has been laid upon the supposed design of the 
legislature in the successive enactments in regard to making 
lands liable to the payment of debts, and great consideration 
is undoubtedly due to the general scope of this legislation. 
The mischief, the old law and the remedy, are doubtless to 
be considered in the construction of all remedial statutes. 
But the supposed general intention of the legislature is to be 
considered in due subservience to the actual language used, and 
the language is notto be strained to support such supposed inten- 
tion. A late English decision on a somewhat analogousstatute, 
deserves to be noticed in this connection. The statute, 3 W. & 
M. c. 14, (in part re-enacted in this State,) in its preamble re- 
cites, that it is not just that by the practice of any debtors 
their creditors should be defrauded of their just debts, but that 
nevertheless, it has often happened that persons having by 
bonds or other specialities, bound themselves or their heirs, 
have died seized in fee of lands, and have by their wills, in 
fraud of their creditors, devised their Jands in such manner 
as that their creditors have lost their debts. The second sec- 


tion for remedying this evil, then enacts, that all wills of lands 
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_ whereof any person shall die seized in fee simple, shall be 
deemed (only as against such creditors) to be fraudulent and 
void. The third then proceeds to enact, that in case of such 
devises, the creditor shall and may maintain his action of debt 
against the heir and devisee jointly. No provision is made for 
the case of a devisor dying without an heir; but in the case 
cited it was earnestly argued, that such a case was manifestly 
within the mischief intended to be remedied, and that the Court 
would construe the third section, so as to give an effectual 
remedy ; and that an actjon of debt on the statute, should be 
sustained against the devisee alone. It was urged, that the 
meaning simply was, that when there is an heir he must be 
joined ; but that when no heir, the devisee may be sued alone. 
That otherwise, the operation of the second section would be 
much narrowed; and that the statute was passed to prevent 
creditors from being defrauded of their debts, and ought, there- 
fore, to be liberally construed. But notwithstanding the force 
of this reasoning, and the obvious general intention of the 
legislature, the Court held, that it could not extend the remedy 
beyond that provided, and the general scope of the statute was 
restrained by a deficiency in the details. Hunting v. Sheldrake, 
9 Mees. & Welsb. 256. 

So in the present instance, however desirable it may be to 
secure the rights of creditors, in the case of escheated lands by 
general legislation, and not oblige the creditors to rely on the 
mere sense of justice in the legislature of the State, yet the 
language of the statute to which we are referred is inapplicable. 
The statute does not, by its general words, bind the State, and 
its particular phraseology excludes implication. It is a casus 
omissus, which cannot be supplied by the construction of this 
Court; to do so would be to make laws, not to construe them. 

I have not referred to the acts of 1825 and of 1837, by 
which a sort of qualified lien is created on the lands of a de- 
ceased debtor, making them liable to be sold by proceedings 
in the Orphans’, Court, notwithstanding alienation by the heir 
or devisee, if the order be obtained within one year from the 
death of the decedent. These statutes do not alter or affect 
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the case in the point of view in which I have considered it. 
Under the best consideration which I have been enabled to 
give to this case, I am of the opinion that the judgment of the 
Supreme Court should be affirmed. 


COMMONWEALTH OF PENNSYLVANIA v. JOHN CLELLANS, er at. 
Quarter Sessions of Cumberland County, August, 1847. 


(1.) The constitutionality of the law of Congress of the 12th February, 1793, in 
relation to “ fugitives from justice and persons held to labour,” having been affirmed 
by the Courts of Massachusetts, New York and Pennsylvania, and conclusively settled 
by the Supreme Court of the United States, is to be regarded as the paramount law of 
the land, and binding upon every one until altered or modified by the same power 
which enacted it. 

(2.) By the constitution, the laws of Congress are made the Supreme law of each 
State, and all judicial officers of a State are bound to obey them, and all State 
laws in conflict with the constitution or a law of Congress are void. 

(3.) Justices of the peace are magistrates within the meaning of the act of Con- 
gress and are bound to obey the laws of the United States. 

(4.) As a general principle, Congress has no right to impose duties on State 
officers, but the case of fugitive slaves under art. 4, Sec. 3, of the constitution of the 
United States, constitutes an exception to this rule. © 

(5.) The owner of a slave may seize and recapture him in any part of the Union, 
whenever he can do so, without a breach of the peace or any illegal violence. 


Three slaves, the property of James H. Kennedy and Jacob 
Hollingsworth, of the State of Maryland, had escaped into this 
county, where they were pursued by their owner and an agent, 
and were lawfully arrested by them. While in their posses- 
sion, an attempt on the part of several persons to rescue the 
slaves caused a riot, during which, some of the negroes es- 
caped. 

Allthe persons who were known to have been implicated, were 
indicted for riot. 

The indictment contained three counts, the first charging 
them with riot simply. The second count sets forth in sub- 
stance the statement made above, and the third count charged 
the same defendants with riot and assault and battery, upon 
James H. Kennedy and John Black. 

The charge of the Court on the second count, is alone re- 
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ported here, the first point being upon the technical question of 
riot, and the third one of mere fact. 


Hersurn, J.—The second count in this indictment, as you 
have seen, lays the offence as being committed under peculiar 
circumstances, and for a particular object, which raises ques- 
tions important to the parties immediately concerned, and in- 
teresting to the community generally. From the discussion of 
them at the bar, and grounds there assumed, it is essential to a 
proper disposition of this case that the legal and constitutional 
rights set forth in the bill, and alleged to have been violated, 
should be properly understood.—In addition to which, our 
position as a county, in the vicinity of a State whose policy in 
reference to slavery is wholly different from that of Pennsyl- 
vania, requires that the rights of citizens of Maryland to their 
slaves escaping to Pennsylvania, and our own duties and 
privileges under the Constitution and laws of the General 
Government, as well as those of this State, should be known 
and respected. 

If the slave owner has rights guaranteed to him, by the very 
bond which confederated these States, and those rights thus 
secured are beyond the reach of all State legislation, we and 
they should know it, in order that all collision upon a subject 
so delicate may be prevented. Previously to directing your 
attention to the evidence alleged to implicate these defendants, 
or showing the position of either of them in regard to the 
rules of law as I have already stated them, it becomes impor- 
tant on this count in the indictment to know precisely what 
those rights were, which are there alleged to have been inva- 
ded. In any remarks which I may make upon this subject, I 
do not wish to be understood as advocating the system of 
slavery, as it now exists in the southern States. In the lan- 
guage of another, “ believing that it is injurious tothe States in 
which it prevails, and that it has proved an incubus upon their 
advancement in wealth and prosperity, we are no advocates 
of the institution, but at the same time we think that on this 
subject, the citizens of those States are to be left to judge for 
themselves of the propriety of its continuance, or its abolition.” 
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Our business in the present instance, is not with their institu- 
tions, but with the rights of their citizens, and in all such cases 
it is important that there should be no misapprehension of 
them, either on their part, or on ours. Consequences such as 
have followed, and may yet follow the scene of the 2d June, 
so vividly portrayed to us by many of the witnesses during 
this trial, admonish us all, that the line of legal right cannot be 
too distinctly marked to prevent a recurrence. 

The colonial history of this country shows, that at an early 
period slavery was recognized in all the provinces, and a con- 
ventional arrangement existed, by which the owner of a fugi- 
tive slave might reclaim him wherever found. Before the for- 
mation of the constitution of the United States, however, pub- 
lic opinion in a portion of the country materially changed in 
regard to it, so that no aid was furnished to the master in 
many of the provinces to reclaim his fugitive, and in others he 
met with open resistance. And, as is said by Judge Story, in 
his commentaries on the constitution, page 677—“ there being 
no provision under the confederation by which the owner 
might reclaim his fugitive slave who should have escaped into 
other States where slavery was not tolerated, the want of such 
a provision was felt by the slave-holding States as a serious 
inconvenience, and led to the introduction into the constitution 
of the United States, of this clause : 

««* No person held to service or labour in one State, under 
the laws thereof, escaping into another, shall, in consequence 
of any law or regulation therein, be discharged from such 
service or labour, but shall be delivered up, on claim of the 
party to whom such service or labour may be due.’ ”—Const. 
of the U. S. Art. 4, sect. 3. 

This provision gave to the slave-holding States a right 
which they did not before possess, and enables the owner to 
recover his slave in whatever part of the United States he may 
find him. But, it is obvious from the reading of this clause in 
the constitution, that legislation on the subject was necessary, 
to provide for cases where the power to recapture was out of 
the question. And a difficulty arising betwixt the Executives 
of the States of Pennsylvania and Virginia on the question of 
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delivering fugitives from justice, under the immediately pre- 
ceding clause in the constitution to that which I have read, 
which is, Art. 4, sect 2,—“a person charged in any State 
with treason, felony, or other crime, who shall flee from jus- 
tice, and be found in another State, shall, on demand of the 
executive authority of the State from which he fled, be de- 
livered up, to be removed to the State having jurisdiction of 
the crime ;” the President of the United States brought the 
subject before Congress, and the result was, their passing the 
law of the 12th February, 1793. That law is as follows: 

(Sec. 1, relates to fugitives from justice.) 

“ Sec. 3.—When a person held to labour in any of the 
United States, or in either of the territories on the northwest 
or south of the river Ohio, under the laws thereof, shall escape 
into any other of the said States or territory, the person to 
whom such labour or service may be due, his agent or attor- 
ney, is hereby empowered to seize or arrest such fugitive 
from labour, and to take him or her before any judge of the cir- 
cuit or district courts of the United States, residing or being 
within the State, or before any magistrate of a county, city, 
or town corporate, wherein such seizure or arrest shall be 
made, and upon proof, to the satisfaction of such judge or 
magistrate, either by oral testimony or affidavit taken before 
and certified by a magistrate of any such State or territory 
that the person so seized or arrested doth, under the laws of 
the State or territory from which he or she fled, owe service 
or labour to the person claiming him or her, it shall be the 
duty of such judge or magistrate to give a certificate thereof 
to such claimant, his agent or attorney, which shall be suffi- 
. cient warrant for removing the said fugitive from labour to the 
State or territory from which he or she fled.” 

This law, you will observe, embraces the two classes of 
fugitives from justice and from labour provided for in the 
clauses of the constitution to which I have referred you. 
And in reference to fugitives from justice, designates the Ex- 
ecutives of the different States as the persons upon whom the 
demand should be made, and the mode and proofs in and upon 
which it should be made, and as is said by Judge Story, in 
the case of Prigg v. Commonwealth, 16 Peters, 539 : 
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“ From that time down to the present hour not a doubt has 
been breathed upon the constitutionality of this part of the act ; 
and every Executive in the Union has constantly acted upon 
and admitted its validity. Yet the right and the duty are de- 
pendent, as to their mode of execution, solely on the act of 
Congress; and but for that, they would remain a nominal 
right and passive duty, the execution of which being intrusted 
to and required of no one in particular, all persons might be at 
liberty to disregard it. This very acquiescence, under such 
circumstances, of the highest state functionaries, is a most de- 
cisive proof of the universality of the opinion that the act is 
founded in a just construction of the constitution, independent 
of the vast influence which it ought to have as a cotempora- 
neous exposition of the provisions by those who were its im- 
mediate framers, or intimately connected with its adoption. 
The same uniformity of acquiescence in the validity of the act 
of 1793, upon the other part of the subject matter, that of 
fugitive slaves, has prevailed throughout the whole Union un- 
til a comparatively recent period.—Nay, being from its nature 
and character more readily susceptible of being brought into 
controversy, in courts of justice, than the former, and of en- 
listing in opposition to it the feelings, and it may be the preju- 
dices of some portions of the non-slave-holding States, it has 
naturally been brought under adjudication in several States in 
the Union, and particularly in Massachusetts, New York, and 
Pennsylvania, and on all these occasions its validity has been 
affirmed. Wright v. Deacon, 5 Ser. & Rawle, 62; Glen v.” 
Hodges, 9 Johnston, R., 67; Jack v. Martin, 12 Wend., 311, 
S. C. 12 Wend., 507; and Com. v. Griffin, 2 Pick. R. 11 ;— 
are directly in point. So far as the Judges of the Courts of 
the United States have been called upon to enforce it, and to 
grant the certificate required by it, it is believed that it has 
been uniformly weognized as a binding and valid law, and as 
imposing a constitutional duty. Under such circumstances, 
if the question were one of doubtful construction, such long ac- 
quiescence in it, such cotemporaneous expositions of it, and 
extensive and uniform recognition of its validity, would, 
in our judgment, entitle the question to be considered, at rest: 
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unless indeed, the interpretation of the constitution is to be de- 
livered over to interminable doubt throughout the whole pro- 
gress of legislation and of national operations.—Congress, the 
Executive, and the Judiciary have, upon various occasions, 
acted upon this as a sound and reasonable doctrine. We hold 
the act to be clearly constitutional in all its leading provisions, 
and indeed, with the exception of that part which confers 
authority upon State magistrates, to be free from reasonable 
doubt and difficulty upon the grounds already stated.” 

The constitutionality of this law, embracing both the classes 
of fugitives, being definitely settled, and so far as applicable to 
those from labour, by the Supreme Courts of Massachusetts, 
New York, Pennsylvania, and lastly and conclusively by the 
Supreme Court of the United States, in the case to which I 
have referred ; it is therefore the paramount law of the land, 
susceptible of no private interpolation, confined to no part of 
the country in its operation, but operating over our whole 
territory, and to be regarded until altered or modified by the 
same power which enacted it, as binding upon every one under 
our general government. To protect the rights thus acquired, 
every necessary provision has been incorporated in the consti- 
tution of the United States. 

In article 6, Sect. 2, of the constitution of the United States, 
it is declared, that—* This constitution, and the laws of the 
United States which shail be made in pursuance thereof, and 
all treaties made, or which shall be made, under the authority 
of the United States, shall be the supreme law of the land, and 
the Judges in every State shall be bound thereby, any thing in 
the constitution or laws of any State to the contrary notwith- 
standing.” 

In Sec. 3, of the same article, it says that—* The senators 
and representatives before mentioned, and the members of the 
several state legislatures, and all Executive and judicial offi- - 
cers, both of the United States and of the several States, shall 
be bound by oath, or affirmation, to support this constitution.” 

These provisions in the constitution, secure to the law of 
Congress the position of supreme law of this State, as well as 
of the whole Union, ohana officer named in these sections 
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is bound by the solemn obligation of an oath to regard, and 
which every citizen is bound to respect. All State laws, there- 
fore, in conflict with this law of Congress, or of the constitu- 
tion, we are bound, under the oaths which we have taken, to 
say to you, are void. They are of no binding operation upon 
you, nor upon us. 

The law of Congress then, under which the first proceeding 
was had toward asserting a claim to those slaves, and which 
seems to have been the first step which led to the subsequent 
riot, designates “ any magistrate of a county, city, or town 
corporate, wherein such seizure or arrest shall have been 
made,” as one of the persons before whom the slave shall be 
taken ; and on hearing the proof, if satisfied the fugitive owes 
the service claimed, directs that he “ give a certificate thereof, 
to such claimant, his agent or attorney, which shall be suffi- 
cient warrant for removing the fugitive from labour to the State 
or territory from which he or she fled.” 

And shall a justice of the peace, who is a magistrate and a 
judicial officer, not act? We have seen that the constitution 
and laws of the United States, which he swears to support be- 
fore he enters upon the duties of his office, require that he 
shall. Can it be seriously urged, that Congress have the 
power to direct the Executive of a State, as to how and when 
he shall perform a specific constitutional duty, and have no 
such power in reference to a subordinate magistrate, equally 
within the letter and spirit of the constitutional provision in 
regard to a subject, alike within their control? I cannot say 
so; and upon this particular subject the remarks of Judge 
McLean, of the Supreme Court of the United States, are to my 
mind clear and convincing. See 16th Peters, 664, 666. 

(Judge Hepburn here read to the jury, a part of the remarks 
of Judge McLean, in which, admitting as a general princi- 
ple that Congress has no power to impose duties upon State 
officers, or regulate the jurisdiction of State tribunals, he de- 
clares that the act of Congress of February, 1793, in relation 
to fugitives from labour, constitutes an exception. ] 

The right of owners to assert th@r claims to fugitive slaves, 


and the duty of magistrates to act as required by the law of 
VOL. Vil.—6 
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Congress, being established, we approach the facts of this case 
for the purpose of determining the position of these respective 
parties as connected with the averments in the second count 
of this indictment. From the evidence, which is uncontra- 
dicted, three slaves, two females and one male, escaped from 
their owners, Mr. Kennedy, and Mr. Hollingsworth into this 
county. They were pursued by Mr. Kennedy, and the son of 
Mr. Hollingsworth—arrested in this town—carried before Mr. 
Justice Smith, who heard the claimants, and gave them the 
certificate required by the law of Congress. At the same time 
and at the request of the claimants, a commitment was made 
out against these slaves, and they were given under it into the 
custody of Sheriff Hoffer. Against him a writ of habeas cor- 
pus was sued out—heard before me, and the act of Congress 
making no provision for such commitment, they were dis- 
charged from his custody, and of course fell back into the custo- 
dy of their owners under the certificate which had been granted 
them by Justice Smith. These slaves then, agreeably to the 
laws of the land, binding upon every individual composing a 
portion of this community, were legally in the custody of their 
owners in a mode designated by the only law they or we are 
bound to regard—I mean the law of Congress. 

The right of recapture in this instance was not asserted by 
the claimants. In reference to which, Judge Story, in delivering 
the opinion of the Supreme Court of the United States in Prigg 
v. Com., 16th Peters, 613,declaresthe law to be, that the owner 
of a slave may seize and repossess himself of such slave in 
whatever part of the United States he may happen to find 
him, as he may retake a wife or child, or goods and chattels 
personal. 

This right, I before told you, was not in this instance assert- 
ed, further than to take the slaves before the justice as directed 
by the act of 1793. 

These slaves then, before the riot commenced, agreeably to 
the whole evidence in the cause, were in the peaceable possess- 
ion of their owner, or his agent, and being there they had a 
right to defend that porenaign, with all the force necessary to 


its protection. 
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The law gives to the owner of a slave every right, and con- 
fers upon him all the power that is requisite to his defence, as 
fully and amply as it invests you with them, to protect your- 
self in any property of which you may be in the lawful and 
peaceable possession. It knows no difference, and so long as 
slaves are regarded as property under the constitution and 
laws of the United States, we too, are so bound to regard 
them. 


oO 


M‘NEILL v. WILLIAMS. 
Vice Chancellor Knight Bruce's Court. 


In cases of contested copyright, the Court is disposed rather to restrict than in- 
crease the number of cases in which it interferes by injunction before the establish- 
ment of the legal title, and it will give great weight to the consideration of the ques- 
tions, which side is more likely to suffer by an erroneous or hasty judgment, and 
the prejudicial effect the injunction may have on the trial of the action. 


The motion for an injunction in this case was heard ‘on the 
14th and 21st December, 1846, and was now renewed. The 
motion was to restrain John Williams and W. E. Rust, pub- 
lishers, and M. E. G. Hughes and W. J. Hughes, from selling 
or disposing of a book, entitled, “« Comprehensive Tables for 
the Calculation of Earthwork as connected with Railways, 
Canals, Docks, Harbours, &c.,” being the work published by 
John Williams & Co., and to restrain them from printing, pub- 
lishing, selling, or disposing of any other book, publication, or 
work containing any calculations, arithmetical results, or 
figures copied or taken from the work of Sir J. M‘Neill, the 
plaintiff, entitled “ Tables for calculating the Cubic Quantity of 
Earthwork in the Cuttings and Embankments of Canals, Rail- 
ways, and Turnpike-roads.” 


Bacon and Rensnaw, for the plaintiffs, cited Wilkins v. 
Aiken, 17 Ves. 422; Matthewson v. Stockdale, 12 Ves. 270. 

Teev and Nevinson, contra, cited Spottiswoodie v. Clark, 
10 Jur. 1043. 

Ksicut Bauce, V. C.—Will the defendant’s counsel consent, 
in case it shall be established that there has been an invasion 
of Sir John M‘Neill’s copyright, that the damages shall be as- 
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certained in this court, and are they willing to facilitate legal 
proceedings? Terep, on behalf of the defendants, assented. 


Knicut Bauce, V. C.—Of late years the tendency or incli- 
nation of the Court of Chancery has, I think, been, and proper- 
ly been, rather to restrict and to diminish, than to extend or 
increase, the class or number of cases in which it interferes by 
injunction in cases of contested copyright before the establish- 
ment of the legal title ; the Court has, of late years especially, 
given great weight to the consideration of the question, which 
of the two parties to the dispute is more likely to suffer by an 
erroneous or hasty judgment of an interlocutory nature against 
them ; and to the consideration also of the very possible, if not 
probable, effect which an injunction may have to the defen- 
dant’s prejudice in an action. I agree that there ought to be 
none. I have in this case to weigh, on the one hand, the 
suspicious nature of the defendant’s case, for suspicious, I con- 
fess, upon the present materials, it appears to me to be, and the 
probable mischief from not interfering at present in his favour, 
if he should ultimately prove to be right; and, on the other 
hand, the possibility,—the rational possibility—for I am unable 
to bring myself to deny the rational possibility—that the plain- 
tiff may be right. I have also to consider the mischief general- 
ly that may be done by interfering in this stage of the cause if 
the defendants shall ultimately appear to be right ; including 
particularly the possible prejudice which may be created 
against them in an action by the existence of an injunction. 
Upon the whole, I think the ends of justice in this case will be 
better answered by abstaining from granting the injunction at 
present ; the defendants continuing to keep the account which 
they have already undertaken to continue, and giving that un- 
dertaking which the defendant’s counsel have consented to give 
with respect to damages, in case the infringement is proved | 
and the plaintiffs title is established, and facilitating proceed- 
ings at law in any reasonable way the plaintiff in equity may 
require. The motion may stand over, with leave to the plain- 
tiff to bring such action as he may be advised, the action to be 
brought only against the defendants, Messrs. Williams & Rust, 
the booksellers. 
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Monthly Intelligence. 


DUELLING. 


Tue whole subject of the duello has lately, by a singular coincidence, been 
brought fully before the courts both in England and France. And in both coun- 
tries, this conclusion seems to be arrived at, although by different roads, 
that he who kills his adversary in a duel fairly, or without circumstances 
of atrocity accompanying his conduct, is not to be punished as a murderer. 
In England a duel of a most unfortunate character, originating in some fool- 
ish “quarrel about a horse,” takes place between two brothers in-law, 
Lieut. Munro and Col. Fawcet, in which the challenged party is killed, 
and the challenger, after being a fugitive for four years, returns and gives 
himself up to justice, is tried and convicted, the jury scarce leaving the 
box. We the evidence carefully ; the jury could not have done other- 
wise, as not one single really mitigating circumstance was in evidence, and 
this not because it would have been irrelevant, as much that was intended to 
be mitigating was given. The word guilty of murder seems, however, 
scarcely to have been uttered, before the sympathies of the whole commu- 
nity burst forth in his favour. The judge trom the bench tells him that the 
verdict is recorded, but the “sentence cannot be carried into effect.” A 
leading London Journal, Bell’s Weekly Messenger, commenting upon the 
case says, “ but every one feels that the execution of Lieut. Munro would 
more properly deserve the name of murder, than the offence he has unfor- 
tunately committed.” And then, after the usual amonnt of censure upon 
duelling in the abstract, which, after what has just been quoted, becomes 
mere twaddle, hopes that the afflicted Lieut. Munro will get a “ free 
pardon.” By the laws of England,—the boasted common faw,—he 
who kills another in a premeditated duel commits murder. Lieut. Munro 
did this ; he sent the challenge to Col. Fawcet, for what good cause no wit- 
ness shows, nor under the law is it material; went out and killed him ; and 
that too with the seeming conviction upon his mind that his fire would not 
be returned, for he calls to his second after having fired himself, “ Did you 
see it? he covered me as dead as possible ; he intended to shoot me,”—to 
which the dying Fawcet answers, “No, I did not, I never intended to fire.” 
This certainly does not look well for Munro. Indeed all the circumstances 
attending the duel as far as they appear in the public reports, convey no 
impression that Munro was one of those unfortunate men who are forced to 
fight or lose their social positions, or that he was uncontrollably excited by 
grievous wrongs. The utmost that can be said for him is, that every thin 
was fairly conducted ; and the sympathy in his behalf can only be ascri 
to the different light in which men view the duellist and the assassin, a 
sympathy which, whether proper or not, has ever saved the duellist from 
the scaffold. 

In March, 1845, a duel was fought in the Bois de Bologne, between two 
rival editors who had quarreled. . Beauvallon, the challenger, killed his 
adversary, M. Dujarier, at the first fire. Upon the matter panoemeng:® 
criminal investigation before the proper tribunal, it was contended that 
homicide in a duel did not come a the head of murder or assassination, 
and that no | page epee could be inflicted upon parties implicated. This 
was admitted on the appeal to the Cour de Cassation as to seconds, but de- 
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nied in regard to principals, and the case was sent down to Rouen, where 
the quarrel had occurred, to be tried. 

M. Berryer, for the accused, there took the bold ground that the law of 
France does not prohibit duels, and to enforce his argument quoted these 
singular remarks of M. Guizot. “The French, a highly chivalrous people, 
have substituted duelling for assassination and murder; where the barbarian 
murders, the Frenchman seeks honourable combat ; legislation is vain on 
such a subject; brave men laugh at it.” And adds “this must be so, the 
duel is the complement of civilization.” 

The judge denied that there was no law in France to punish duelling, 
declaring it to be murder, and that the premeditated killing being proved, 
the defendant was guilty ; but that the jury, if they thought the circum- 
stances alleviating, might say so; and added, that a duel fought under 
strong excitement, was certainly entitled to a mitigated verdict. In ten 
minutes the jury brought in a verdict of not guilty. In neither of these 
cases do any particular mitigating circumstances appear.* But in England, 
although a well-drilled jury finds, as the judge tells them they must, a ver- 
dict of guilty, because such is the written law ; yet that very judge joins in 
the universai reprobation of a severe sentence. While in France, without 
the mummery of a conviction, to be followed by a certain pardon, the jury 
at once acquit. 

Such results, in the two most civilized countries of Europe, renders us 
somewhat skeptical as to the utility of any very severe laws against duelling. 
As regards the principal who kills his antagonist our law is like that of 
England, he is held to be a murderer. The law has never yet been en- 
forced, nor do we even know, that the attempt to enforce it has ever been 
made in this country. We do not say that the moral certainty that the 
penalty would be carried into effect would not, M. Guizot to the contrary 
notwithstanding, deter most men from fighting, or would not at least ren- 
der them more willing to make or receive an explanation. On the contrary, 
we feel convinced that it would. But nothing can be based on this as- 
sumption, as the moral certainty is the other way, and counting on this, 
men never think of legal consequences when they fight duels. Were the 
penalties either strictly and regularly enforced as they exist now, or if this 
cannot be, so modified as to cause no unwillingness on the part of courts and 
juries to enforce them, duelling would either be checked altogether, or if not, 
confined to those few and rare cases, when even the moralist doubts whether 
such things must not sometimes be. This is no visionary scheme ; the his- 
tory of duelling shows the success of even a partial attempt to carry out 
such a course. 

Early in the seventeenth century, during the _ of Henry IV. of France, 
in order to put a stop to the practice of fighting duels then pouting toa 
frightful extent, it was decreed that homicide in a duel should be punished 
with death. Sully, and others of the king’s friends, opposed the Jaw, as going 
so far beyond the public sentiment that it could not be carried into execution. 
Experience proved the correctness of their views; duels rather increased 
than diminished during the remainder of this monarch’s reign. Under his 
successor, Cardinal Richelieu caused it to be enacted that every person 


* Subsequent disclosures have thrown a new light upon the duel between 
Beauvallon and Dujarier, showing it to have been not only unfair, but a most 
diabolical murder. uvallon is once more in the hands of justice, and although 
we suppose he cannot again be tried on the same charge, yet he has rendered him- 
self liable to punishment for perjury, and will, if we may judge from one of his ac- 
complices having been already condemned to ten years solitary confinement, be 
severely dealt with. 
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who fought a duel, should lose his offices and pensions, a third of his pro- 
perty, and be exiled for three years. Under this comparatively gentle, but 
in itself stringent purgative, the homicidal monomania of the preceding reign 
rapidly disappeared, and duels almost ceased. This is history! “ philoso- 
phy teaching by examples,” and warning us of the folly of running beyond 
the spirit of the age we live in. Chivalry, though sneered at and ridiculed 
now a days, is far from being extinct, and there is many an atrocious insult 
for which the law does not and cannot afford redress, which the true Chris- 
tian, Pr and acknowledging the truth of the precept, “ vengeance is 
mine,” will meekly bear, but which the man of the world will rather die an 
hundred times than rest under. Vain are all laws to restrain men on such 
occasions. While then it is the duty of a legislature to pass laws punish- 
ing all crimes with due severity, it should at the same time be its effort to 
enact none which from their severity will not be enforced. The surest, 
perhaps the best measure is public opinion. Tried by this, the present pun- 
ishment for duelling has been found defective ; and unless the offence is to 
be virtually tolerated, the law requires great modification. To kill an adver- 
sary in a premeditated duel is punished with death. Fatal duelsare of daily 
occurrence, yet who has ever heard of a single execution in this country for 
the offence. Are we far wrong in assuming then that the punishment is 
excessive for the crime ! 

It is far easier generally to point out a defect in a law, than to suggest a 
remedy: we feel it to be so here. No law or system of laws will entirely 
suppress duelling. When men are all Christians, the practice will cease. 
Until that happy consummation, in aggravated cases, we agree with M. 
Guizot, “ brave men will laugh at legislation on this subject.” Severe laws 
against popular opinion effect nothing, they are overridden or broken. Juries 
will not hang ate Henry IV., but they will punish with Cardinal Richelieu. 

Technically, duels are murders, accompanied with the aggravation of cold- 
blooded premeditation ; actually, they are viewed as little worse than excus- 
able homicides. Most of the state constitutions which have been framed or 
remodeled within the last twenty _— contain clauses declaring the 
severest penalties against fighting duels. In the legislatures of perhaps 
every one of these States are to be found men who have been so engaged. 
Fine and imprisonment for fighting, and a right to give the attending cir- 
cumstances in mitigation, when the event has been fatal to one of the par- 
ties, it seems to us, would be a beneficial alteration, as such a modification 
would probably do away with the present unwillingness of courts and juries 
to act on such cases; but this is mere suggestion, our end is answered if we 
have pointed out the imperfections of the law. ; 

‘ 





Mora Torture.—The following reflections upon the French criminal 
procedure are taken from the Jurist of September last. Although the re- 
marks are seasoned with a strong infusion of nationa] antipathy, they are 
in the main so just, that an insertion here seems not inappropriate. 


The point to which we ticularly wish to direct our comments is, the 
examination of the Duke de Praslinn—an examination which, as it was con- 
ducted by the highest law officers of the State, must be presumed to have 
been strictly regular. But what a picture does it present of the French 
procedure in matters of criminal inquiry! Repeatedly was the Duke, a 
person, be it remembered, against whom there was nothing but circum- 
stantial evidence, and that even not very strong at the time the exami- 
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nation was commenced, attacked and pressed with questions which could 
only be put on the assumption that he was guilty. After several answers 
to leading questions, the answers implying, at least, if not actually assert- 
ing the innocence of the person questioned, the President of the Court of 
Peers suddenly put to the accused this question :—‘* Was she (the deceased) 
not stretched upon the floor where you had struck her for the last time?” 
Well might the prisoner reply :—** Why do you ask me such a question ?” 
Then follow these questions and answers :— 


“You must have experienced a most distressing moment when you saw, upon entering 
your chamber, that you were covered with the blood which you had just shed, and which you 
were obliged to wash off?—Those marks of blood have been altogether misinterpreted. I did 
not wish to appear before my children with the blood of their mother upon me. 

* You are very wretched to have committed this crime ?—(The accused makes nv answer. 
but appears absorbed.) 

“Have you not received bad advice, which impelled you to this crime ?—I have received 
no advice. People do not give advice on such a subject. 

« Are you not devoured with remorse, and would it not be a sort of solace to you to have 
told the truth ?—Strength completely fails me Langs 

“ You are constantly talking of your weakness. I have just now asked you to answer me 
simply, ‘yes,’ or ‘no ?’—If any body would feel my pulse, he might judge of my weakness. 

« Yet you have had just now sufficient strength to answer a great many questions in de- 
tail. You have not wanted strength for that ?—(The accused makes no reply.) 

** Your silence answers for you that you are guilty ?—You have come here with a conviction 
that Iam guilty, and I cannot change it. 

“ You can change it if you wy us any reason to believe the contrary; if you will give any 
explanation of appearances that are inexplicable upon any other supposition than that of 
your guilt ?—I do not believe I can change that conviction on your mind. 

“Why do you believe that you cannot change that conviction ?—(The accused after a 
short silence, said that he had not strength to continue.) 

“ When you committed this frightful crime did you think of your children ?—As to the 
paren I have not committed it; as to my children, they are the subject of my constant 
thoughts. 

“Do you venture to affirm that you have not committed this crime ?—(The accused put- 
ting his head between his hands, remained silent for some moments, and then said) I cannot 
answer such a question.” 


For a parallel to such an examination as this in English records, we must 
go back to the worst State prosecutions, in the worst of times. Even in 
our commonest police proceedings, when the crime with which a prisoner 
is charged is of such a character as to draw after it, if proved, perhaps only 
short imprisonment, how continually do we see the prisoner cautioned by his 
law adviser to be silent, and how rarely do we find any questions put to 

_ him ; how much more rarely do we find him pressed, squeezed, tortured as 
it were, by such a pertinacious and oppressive string of interrogatories as that 
which has been administered by the highest French court to a man charged 
with a crime so horrible, that, if he was innocent, the shock~ produced on 
his mind and nerves by the circumstances attending the deceased’s murder, 
and the fixing of the accusation upon himself, might well put him in a 
state in which he would be most unfit to contend against questions founded 
on a rooted impression of his guilt, and crowded upon him with the mani- 
fest object of driving him to a confession. 

Nothing would be more possible than that an innocent man, subjected to the 

ressure of such a torture, might, purposely, in order to escape from it, or 
involuntarily, from pre-occupation of mind, make admissions which would 
so entangle him, as to render it almost impossible that he should, by any 


subsequent defence, remove the impressions of his guilt. We are not in- - 


tending to say that this was the fact in the case of the Duke de Praslin. 
There is certainly not much room for doubting that he was justly charged 
with the murder of the Duchess, either as perpetrator or director of it; 
nevertheless, there are circumstances which do raise some doubt, whether 
his hands committed it, particularly the fact that there were no less than 
eleven wounds on the head of the deceased, four of which (as it is stated,) 
from their shape and appearance, must have been inflicted with some sharp 
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instrument. Now, it is not very consistent with probability, that a strong 
man, armed with any sharp weapon, or even any hard weapon, should have to 
inflict eleven wounds on a woman’s head, before he succeeded in killi 
her. Again, many of the circumstances which appear to have been though 
strong against the Duke, are not, we submit, if carefully considered, of 
much weight. For instance, considerable importance appears to have been 
attributed to the existence of scratches and wounds on the Duke’s person, 
and to his being found possessed of a piece of cord so peculiarly arranged as 
to be at least adapted, if not intended for strangling a person. As to the 
first point, it will be recollected that the Duke is described as having been 
found dressed immediately after the murder. Now, if he commited the 
murder, being dressed, there could hardly be scratches and lacerations as 
described, through his dress, upon his skin; and if he committed the murder, 
being only dressed in a night dress or in a dressing gown, it is singular that 
no traces of such dress, or of blood to any extent, trailed by it over the floor 
or furniture of the Duke’s own room, should be found; according to the pub- 
lished evidence, none was found. The circumstance of the cord is not cal- 
culated to raise any suspicion at all, as connected with the actual murder. 
If it raises any suspicion, it would be that the Duke intended to strangle 
his wife, not that he meant to cut her to pieces. The presence of the pistol, 
the fact of there having been apparently a discharge of it, might be consis- 
tent with a defence by the Duke, of his wife, against another person. 

We do not make these observations with the view of proving that the 
Duke de Praslin was innocent, but with the view of showing that much of 
the circumstantial evidence apparently against him might, by possibility, 
be consistent with his innocence ; that a man surrounded by such adverse 
circumstances might, by possibility, be so stdnned and overwhelmed as to 
give himself up for lost ; and might, therefore, be in a condition of mind to 
make the application of interrogatories, such as those which it seems French 
magistrates may and do administer to accused persons, an instrument not 
only of profound torture, but, possibly, of gross injustice, 

Again, therefore, we say, we rejoice that, barbarian Saxons as we are, 
we are at least free from judicial barbarism of applying to accused persons @ 
species of torture, for which there is less excuse in the middle of the nine- 
teenth century, than there was for racks and iron boots and thumbscrews in 
the middle ages. 


New Publications. 


A Treatise on THE Law or Contracts, ano Ricuts, anp LiABILiriEs 
ex contfactu. By C. G. Avptson, Esq., of the Inner Temple, Barrister 
‘at Law. Philadelphia, Lea & Blanchard. 


The day has passed away when books like the above were permitted to 
remain drugs on the publisher’s hands. Within the last twenty years the 
number of reports of authority have swelled to an extent beyond any one 
man’s reading; and the contempt for elementary treatises is fast giving 
way before the impossibility of keeping pace in any other way with exist- 
ing decisions. Works of this character every lawyer mast have in his li- 
brary for constant reference, and the only cause for hesitation, is to dis- 
criminate between the many good ones that offer themselves. 


VOL. Vil.—7 








50 NEW PUBLICATIONS. 


To the practising lawyer little more need be said in favour of a work of 
this kind than that in it all the English authorities, to the year 1847, are care- 
fully collected and collated, by an author who shows. by constant reference to 
the pandects and institutes of Justinian, and the great body of the Roman law, 
that he knows well how “ petere fontes” from which England’s ablest com- 
mercial] judges have drawn so copiously. 

The profession in England was enriched in 1840 by the work of Mr. 
Chitty, and in this country in 1844, by that of Mr. Story, both of them ex- 
cellent works. The subject of Contracts is not one however to be exhausted 
by a few treatises, and he who carefully examines the work of Mr. Addison, 
will be repaid by the discovery of much additional learning,and many authori- 
ties never before commented on or cited. The table of contents aud index 
are exceedingly full, and appear to be carefully prepared by an author 
whose labours show that his desire was not merely to make a book. We 
hazard little in saying, that as a whole, Addison on Contracts is the most 
complete and learned book on this subject which has appeared for several 
years. 


A TREATISE ON THE Law oF Principat anp AGENT, chiefly with reference 
to Mercantile Transactions. By Witu1am Patey, of Lincoln’s Inn, Esq., 
Barrister at Law. The third edition, with considerable additions, by 
J. H. Lioyp, of the Inner Temple, Esq., Barrister at Law. Third 
American edition, with further extensive additions, by Joan A. Dunxap, 
Counsellor at Law. New York, published by Banks, Gould & Co., Law 
Booksellers, No. 144 Nassau street, and by Gould, Banks & Gould; No. 
104 State street, Albany. 


Paley on Agency has been so long and favourably known to the profession’ 
that little more would seem to be required, than to state that an edition’ 
with American notes to the present day, has been published. This treatise 
on the laws governing the relation borne by almost every man to some 
other in the intercourse of business, has kept pace and grown with the ex- 
tension of commerce. From the thin octavo first ushered into the legal 
world by Mr. Paley in 1811, it has, after running through three English and 
two American editions, just left the hands of Mr. Dunlap, a substantial 
treatise of some seven hundred pages, enriched, as it seems, with references 
to every important case that has been decided either here or in England on the 
subject of agency. Nor has the American editor confined himself to a mere 
citation of authorities. Where the occasion calls for such illustration, 
copious extracts from the opinions of the judges, by whom the cases cited 
have been decided, are given, and the voluminous notes are enriched by the 
views at length of the ablest English and American jurists, forming in them- 
selves, in many cases, treatises on the subject of the text. 

The care and labour bestowed upon Dunlap’s Paley’s Agency, cannot 
fail to render it a standard work of great utility, and an admirable supple- 
ment to the works of Livermore and Story on the same subject. 





Reports or Cases ARGUED AND DETERMINED IN THE CourT OF CHANCERY 
or THE State or New Yorx. By Oxiver L. Barsovur, Counsellor at 
Law. Vol. I. New York, Banks, Gould & Co., 144 Nassau street. Al- 
bany, Gould, Banks & Gould, 104 State street. 


This first volume of Mr. Barbour is a continuation of the Chancery Cases 
so long known as Paige’s Reports. It contains the decrees and opinions of 
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Chancellor WaLwor1H, probably the ablest, certainly the most experienced, 
chancellor now upon the bench in this country. Many of the decisions are of 

eneral interest, and full justice appears to be done by the reporter to each 
important case, by clear statements of the facts, accompanied by the argu- 
ments of counsel, at considerable length. In the case of Christie v. Bishop, 

. 105, the question, to what extent, and in what cases the admissions made 
in the answer of one defendant, may be used against his codefendant, is 
fully considered, and the correctness of the general inference drawn from 
Field v. Holland, 6 Cranch, 24, and Osborne v. The U. 8S. Bank, 9 Wheat. 
334, denied, in an opinion, which, whether conclusive. or not, is, at all events, 
an admirable essay on the subject. _ Bradley v. Bosley, p. 125, decides, that 
“a bill in equity for the purpose of obtaining a compensation in damages for 
a fraudulent misrepresentation, cannot be sustained, where the defendant 
objects at the proper time, by demurrer or answer, that the complainant has 
a full and perfect remedy by an action at law against the defendant;” a 
question about which much difference exists in the decisions. In the same 
case several interesting questions, relating to fraudulent conveyances, are 
also considered. In Brown v. Brown, et. al., p. 189, one of the best argued 
cases in the volume, the rights of Jegatees, and the duties and liabilities of 
foreign executors, together with the jurisdiction of Chancery courts in New 
York, over such matters, are discussed at great length. Hoes v. Van Hoesen, 
p- 379, decides scme important points in relation to vested and contingent 
legacies. And in Bryan v. Knickerbocker, p. 409, a question raised, but 
left unsettled, in Vaux v. Parke, 7 W. & 8. 19, is decided to the effect, 
that “where a cestui que trust has a beneficial interest in a fund for his 
support and maintenance, under a valid trust, such interest will pass to his 
assignee in bankruptcy, or under the insolvent acts, or by his own voluntary 
assignment toa third person. The precision and neatness which charac- 
terize these Reports, 1s worthy of the author of one of the best works on 
Chancery Practice which has been written in this country. 





ENGLISH CHANCERY REPORTS—AMERICAN EDITION. 
Volumes 29 and 30. 


Reports or Cases 1n CHancery, argued and determined in the Rolls Court 
during the time of Lord Langdale, Master of the Rolls. By Cuartes 
Bevan, Esq., M. A, Barrister at Law. With Notes and References to 
both English and American Decisions. By Jonn A. Dunzap, Counsellor 
at Law. Vol. VII. 1843, 1844—7 & 8 Victorie. 


Reports or Cases ADJUDGED IN THE Hien Court or Cuancery, before the 
Right Honourable Sir James Wigram, Knt., Vice Chancellor. By 
Tuomas Hare, of the Inner Temple, Barrister at Law. With Notes and 
References to both English and American Decisions. By Jonn A. Dun- 
Lap, Counsellor at Law. Vol. IV. 1844, 1845, 1846—7, 8 & 9 Victorie. 


New York, published by Banks, Gould & Co., Law Booksellers, No. 144 
Nassau Street; and by Gould, Banks & Gould, No. 104 State Street, 


Albany. 


The xxrxth Volume comprises the cases decided by Lord Langdale, Mas- 
ter of the Rolls, during the years 1843 and 1844. 
The xxxth Volume comprises those cases decided by Vice Chancellor 
Wigram, during the years 1844, 1845 and 1846. 
e believe the profession has, for some time, been convinced of the ex- 
cellence of the plan of republication adopted by Mr. Dunlap. If it is not, 
it is quite time that the merits and advantages of the system pursued by so 
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ins-taking an annotator should be fully appreciated. The method pursued 
In various reprints of English Legal Reports, of leaving out all such cases 
as do not seem adapted to this country, has been carefully avoided in these ; 
7th Bevan, and 4th Hare, are as complete as when issued from the English 
press, with all the admirable reasoning of Lord Langdale, who, as Mr. Bick- 
ersteth, divided for years the leadership of the Rolls Court with Mr. Pepys 
the present Lord Cottenham, and of Vice Chancellor Sir James Wigram, a 
most profound equity lawyer, carefully preserved. 

Mr. Dunlap has endeavoured (how successfully we leave to the practi- 
tioner who finds the labour of preparing his cases half performed,) to in- 
crease the value of these reports by a reference in every case of importance 
to the leading English and American authorities on the points decided : 
rendering the reports virtually commentaries, without the diffuseness ne- 
cessarily attending works of that character. There has within the last few 
years been a gradually increasing demand for Chancery Reports; the pro- 
gress of our country in commercial prosperity, and the necessary increase 
of complicated litigation thereon attending, producing an unwilling convic- 
tion on the minds of professional men, that the modes of proceeding in courts 
of justice, adapted to the wants of a sparse population, cannot be used with 
equal advantage in great commercial communities. 

This edition of the Chancery Reports, in addition to the advantages we 
have pointed out, possesses the additional attraction of being handsomely 
bound, and printed with good type on excellent paper. 





Serecr Decrstons or American Courts, In Severat, DEPARTMENTS OF 
Law; with especial reference to Mercantile Law. With Notes by J. I. 
Crarx Hare, and H. B. Wattace. Vol I. Philadelphia, T. & J. W. 
Johnson, Law Booksellers, Publishers and Importers, 197 Chestnut 
Street, 1847. 

This work was received at so late a date, that we have been able to do 
little more, thus far, than examine into the subjects of which it treats. We 
find the principal of these to be, voluntary conveyances; infancy; applica- 
tion of payments; the negotiability and negotiation of notes and bills, and 
the nature of the demand and notice required ; the power of one partner to 
bind the firm during its continuance ; the rights of joint and separate credi- 
tors; and the incidents of real estate held by a partnership; the questions of 
agency, interest, and domicil are also discussed at length. 

Contenting ourselves, at this time, with a mere notice that the work has 
been issued / the publishers, we postpone our comments upon a book, in 
favour of which we feel strongly prepossessed, until the next number; by 
which time we shall have had ample opportunity for an examination of its 
contents, 
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